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IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 
CASE NO. 94-08273 CA (22) 
HOWARD A. ENGLE, M.D., 
et al. , 

Plaintiffs, 


vs. 

R.J. REYNOLDS TOBACCO 
COMPANY, et al.. 

Defendants. 

_/ 

Miami-Dade County Courthouse 
Miami, Florida 
Wednesday, 1:35 p.m. 

May 31, 2000 
PHASE II-B 
TRIAL - VOLUME 528 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit Judge, 
pursuant to notice. 
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On behalf of Defendant R.J. Reynolds 
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JAMES JOHNSON, ESQ. 

JAMES YOUNG, ESQ. 
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On behalf of Defendant R.J. Reynolds 
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GORDON SMITH, ESQ. 
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JAMES T. NEWSOM, ESQ. 

On behalf of Defendant Lorillard 
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(Whereupon, the following proceedings were had:) 
THE COURT: All right. Have a seat. 

We've got to put a couple of problems to 
rest, anyway. 

Looking at Black's Law Dictionary, the 
definition is correct. 

THE BAILIFF: Your witness is in the 
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courtroom. Your Honor. 

THE COURT: Yes. Will you step outside, 

please? 

(The witness exited the courtroom.) 

THE COURT: Anyway, according to Black's, 
which would probably be the best way to look at a 
dictionary for legal purposes, "A cartel is a 
combination of producers of any product, joined 
together, to control its production and sale at a price 
and to obtain a monopoly in any particular industry or 
commodity." 

While it may exist in Europe, they're 
prohibited from existing here. 

So under that definition, he certainly 
couldn't use the term "cartel," because it has 
implications of being illegal, anti-trust concept. 

So, my ruling on that will stand, as far as 
his use of the word "cartel." 


1 As far as the use of the charts, I don't 

2 really understand. I thought we were going to look at 

3 some of the testimony of the deposition and see exactly 

4 what was said and what was not said regarding his 

5 ability to evaluate certain companies: RJR, Lorillard, 

6 Liggett, B&W. 

7 But, I want to harken back to, what was it, 

8 yesterday, at the end of the day, I think it was, 

9 mentioned Mr. Cherner — Dr. Cherner had received 


http://legacy.library.ucsf.©du/tid/vHiW4SaOO/|»Btf.industrydocuments.ucsf.edu/docs/hzxl0001 



10 certain information, classified or secured information, 

11 and defense wanted to take his deposition regarding it, 

12 and there was a discussion as to whether or not this 

13 information was used by the witness in formulating his 

14 opinion, and if so, whether he was going to change his 

15 opinion. 

16 And the option was given to Mr. Rosenblatt, 

17 as to whether the deposition should go forward on that 

18 basis, and you indicated, as I understood it, that he 

19 was not going to change his deposition testimony or his 

20 valuation testimony, and that the information received 

21 does not affect what he had already said on deposition; 

22 and therefore, there would be no need to go forward 

23 with it. 

24 Then today we come back here, and Mr., or 

25 Dr. Cherner has presented a couple of charts to 

1 counsel. Those charts show, number one, valuations of 

2 B&W, Lorillard and RJR, in addition to others, but 

3 these charts were not shown to defense counsel, nor 

4 were they made reference to, nor were the figures on it 

5 made reference, as I understand it, at the deposition; 

6 because, according to what I was told yesterday in 

7 court, he did not make, nor could he make, a definitive 

8 statement as to the value of any of those three 

9 companies. 

10 So, I'm at a loss as to how he can use these 

11 charts. 

12 MR. ROSENBLATT: That's absolutely not 

13 accurate. Again, we've got 400 pages of a deposition. 

14 And, again, the defense lawyers have played word games 

15 with the Court. 

16 I can read to you from six, seven pages — 

17 THE COURT: Well, that's what we — 

18 MR. ROSENBLATT: — which will show you that 

19 what — what the witness — what the witness did was 

20 really a — you've got to — you'd need a Ph.D. in 

21 calculus to figure this out. 

22 As I read the pages, it's abundantly clear, 

23 and it's true, no, he didn't have the chart, but he 

24 made it abundantly clear, page after page after page, 

25 what his formula was. 
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1 He said if Philip Morris has 50 percent of 

2 the market, and I evaluate Philip Morris at $75 billion 

3 based on this formula, that if zero — if .02 percent 

4 of one percent is worth 300 million, Philip Morris is 

5 worth $75 billion. 

6 Well, he says Reynolds has half the market 

7 that Philip Morris has, so Reynolds is worth half of 75 

8 billion. 

9 THE COURT: Okay. 

10 MR. ROSENBLATT: And I can go through those 

11 pages, and that's — 

12 THE COURT: If that's his testimony, fine. 

13 And if he's testified to that on deposition — 

14 MR. ROSENBLATT: On deposition. 

15 THE COURT: — and I assume he'll testify to 

16 that here, that's fine. 

17 MR. ROSENBLATT: Exactly. 

18 THE COURT: Because that's already been 

19 covered. But he didn't make the chart. 

20 MR. ROSENBLATT: He did not make the chart. 
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THE COURT: And I think somebody else said 
something, that RJR did not ever hear the figure 20. 

MR. REID: No. Let me make it clear. He's 
talking only about RJR. He did make those statements 
about RJR. 


THE COURT: Okay. 

MR. REID: Our objection is that the Philip 
Morris sale is not a proper basis, as a matter of 
law — 

THE COURT: That's a different story. 

MR. REID: — to give it to RJR. 

THE COURT: That's not my issue at the 

moment. 

MR. REID: Okay. The other people had the 
issue about the — 
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THE COURT: They had the issue. 

MR. UPSHAW: Judge, let me clarify that for 
Brown & Williamson. The numbers that were presented 
and you expect Mr. Cherner — he's not a doctor — 

Mr. Cherner to testify were not numbers ever mentioned 
at the deposition. 

THE COURT: That's the point I'm trying to 

make. 


MR. UPSHAW: Either the percentage or final 

numbers. 


THE COURT: Okay. So as it relates to Brown 
& Williamson and Lorillard — 

MR. ROSS: He didn't ever give that. 

THE COURT: — he didn't specify a number; 
although, a ratio? 

10 


MR. ROSS: What he said was, "I could 
probably use the same methodology for Lorillard," but 
he never said he did, and he never gave a number. 

MR. UPSHAW: Judge — 

MR. ROSS: I can read that to you. It's all 
right here. 

MR. UPSHAW: I can read the same thing for 
Brown & Williamson. 

Let me clarify a point which has been lost 
here. There was a stipulation made yesterday that he 
would not use any of this new information, supposedly. 
The numbers that were presented, and we expect he will 
present, are specifically from those numbers. In fact, 
he didn't have the ability to create the numbers that 
were shown on that chart at the time of his deposition, 
because he didn't have the financials for Brown & 
Williamson, so he could not have done it. 

THE COURT: Unless he's using a ratio, based 


upon — 


MR. UPSHAW: He didn't have the numbers to 
even use the ratio, is what we're saying. 

THE COURT: Well, I don't know about that. 
That is the testimony. 

MR. ROSENBLATT: This is what we've 
deteriorated into. We got this package — this package 


for Dr. Cummings — 

THE COURT: Yes. I know. I saw it on my 

desk. 
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MR. ROSENBLATT: — tomorrow. 

And after Your Honor had said — I understood 


http://legacy.library.ucsf.©du/tid/vHiW4SaO0/|»Btf.industrydocuments.ucsf.edu/docs/hzxl0001 



6 you to say: We're just not going to do this every day, 

7 just not going to do this every day. 

8 THE COURT: Let's put it this way. I can't 

9 prevent counsel from doing that which they are legally 

10 obligated to do or required to do, or have a right to 

11 do. I can limit the amount of time spent on it, within 

12 reason, but I can't tell them: You can't file these 

13 things and you shouldn't file these things. 

14 If they're spurious and don't have any value 

15 whatsoever, there may be remedies to that, but I 

16 haven't found one yet that really falls into that 

17 category. 

18 So, if it is something that will affect the 

19 testimony, the progress of the trial and so forth, I'm 

20 obligated to look at it and do something with it: 

21 Review it, hear argument and testimony, and then make a 

22 decision. I just can't wash it under the bridge, as 

23 they say. 

24 So, I can't stop them from doing it. I mean, 

25 the actual content of the motion is only four pages or 

12 

1 so, five pages. The rest are exhibits and supplements. 

2 I don't know how many pages are in there. 

3 What do you get? Eight? 

4 MR. ROSENBLATT: Eleven. 

5 THE COURT: Eleven. All right. Eleven pages 

6 in that one. The others are somewhat less. 

7 So, they're entitled. I can't just base it 

8 on the fact that they're inundating me with paper, that 

9 I'm going to have to make decisions against them or 

10 with them. It's just that I've got to take it one at a 

11 time and do what I have to do. 

12 Now, I'm going to let the witness testify to 

13 anything he testified to at the deposition, as it 

14 relates to the financial aspects of this issue. 

15 You filed a motion just over lunch, 

16 Mr. Rosenblatt, to — 

17 MR. UPSHAW: We don't have a copy of that. 

18 Nobody. 

19 THE COURT: Okay. Engle Class Motion to 

20 Permit Class Counsel to Establish Qualifications of 

21 Expert Joseph Cherner. 

22 And he wants to go into Mr. — it's a mister, 

23 not a doctor — Mr. Cherner's background with this 

24 organization that he has, what's the number there, 

25 Smoke-Free Educational Services, Inc., and discuss what 

13 

1 he does and how he does it with that group, and any 

2 accomplishments that the group has had in the industry, 

3 either preventing certain activities by the tobacco 

4 companies or not, and that's matters which I think 

5 could have and should have been used by him in another 

6 capacity, or by other witnesses, and I think it's a 

7 little bit too-little, too-late. 

8 So with reference to all of that, my ruling 

9 still stands, that that would not be permissible 

10 testimony from Mr. Cherner at this point. 

11 Now, you talk about No. 7, that he has 

12 reviewed annual reports, lOKs and other communications 

13 with tobacco companies about their financial condition, 

14 through this organization. And I guess he's testified 

15 about that on his deposition, I would assume. So I 

16 think that's fair game, as far as relating that 
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17 information to his ability to evaluate the companies. 

18 So within those limits, he can testify about 

19 tobacco, the companies and his contact and knowledge of 

20 the tobacco industry, but not about the accomplishments 

21 of that organization. Of course, that goes to the 

22 issue of change, or should have been or what could have 

23 been, what they didn't do, what they could have done. 

24 I think that's too late in coming. So that's where we 

25 stand, folks. 

14 

1 Now, as far as these charts are concerned, 

2 since they weren't presented at the deposition, I won't 

3 permit the use of those charts. Okay. 

4 MR. ROSENBLATT: Well, it's got — quite 

5 frankly, I'd ask the Court, you know, let me — I'm 

6 going to call Susan because I'm at the stage now — 

7 they've accomplished — they've accomplished their 

8 purpose. We didn't — we didn't get started — the 

9 jury was sitting back there. This is such a chopped-up 

10 witness. 

11 As far as this jury knows, he quit Kidder 

12 Peabody in about 1990, and as far as this jury knows, 

13 for the last 11 years he made a lot of money on Wall 

14 Street. Maybe they think he's a golfer and he travels, 

15 when the reality is he puts in 16-hour days with this 

16 organization — 

17 THE COURT: I don't have any problem talking 

18 about that; that he puts in 16 hours a day studying the 

19 tobacco industry and the tobacco financials and things 

20 of that nature. That's fine. He can testify about 

21 that. 

22 MR. WEBB: He already said it. 

23 MR. REID: He stated — 

24 THE COURT: But not about what he thinks the 

25 tobacco industry should be doing vis-a-vis its 

15 

1 products, its marketing, things of that nature. That's 

2 really for a different witness. You could have used 

3 him, instead of one of the witnesses you did use. You 

4 could have used him instead of Dr. Richmond, for that 

5 matter, if he has more qualifications in this matter 

6 than Dr. Richmond does, but you — it was your choice. 

7 I mean, you do what you want to do. Since 

8 you made that decision, so be it. But he's a 

9 legitimate witness as it comes to the financial aspect 

10 of this situation, and I'll let him testify about that. 

11 So, you want to put him on — 

12 MR. ROSENBLATT: I mean, the charts, that 

13 would help him — 

14 THE COURT: Well, let me ask you a question. 

15 Why wouldn't he have prepared the charts for the 

16 deposition last night, and he said he waited for nine 

17 hours and nobody called him and told him not do it or 

18 there wasn't going to be a deposition? 

19 MR. ROSENBLATT: As I read — 

20 THE COURT: I don't know whose fault that was 

21 or whatever. But you had a choice yesterday for 

22 presenting him for a deposition and letting him say 

23 whatever he wanted to say about this new information he 

24 got, and that would have been on the record and 

25 everybody would have been informed, and that would have 

16 

1 been fine, and he could have testified, but he didn't. 
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2 MR. ROSENBLATT: He told me those records 

3 didn't change his opinion about anything. 

4 THE COURT: But now he's — 

5 MR. ROSENBLATT: He spent 400 pages saying: 

6 This is my formula, $300 million. 

7 THE COURT: So why didn't he make up the 

8 charts the first time? 

9 MR. ROSENBLATT: To my mind it was 

10 insignificant. 

11 THE COURT: Well, then it's insignificant 

12 now. Okay. 

13 I can't help it, the way people put their 

14 case together. You do it; you live with it. If you 

15 don't do this, then you're going to be stuck without 

16 it. 

17 As far as I'm concerned, all this should have 

18 been given to the defense at the deposition, because 

19 that's where you know they're going to require certain 

20 documents. 

21 MR. ROSENBLATT: Could I just — could I just 

22 take a moment, to give this discussion, you know, a 

23 little perspective? 

24 Your Honor always indicated to us that the 

25 punitive damage phase of this case was going to be 

17 

1 streamlined; that the jury has been here for a couple 

2 of years. In an effort to cooperate with the Court, I 

3 said — I said: Okay, I'll just take the depositions 

4 of the CEOs; I won't take a single deposition of the 20 

5 other witnesses that they've listed, because I — I was 

6 focused on the big picture. We're going to streamline 

7 this phase. 

8 Now, I took the depositions of the CEOs maybe 

9 three, four hours. They take depositions ten, 11 

10 hours. They know exactly — they get a disclosure. 

11 They know exactly what — and then they find something, 

12 or a witness decides, well, you know, this will help 

13 me. 

14 I mean, we're really being prejudiced 

15 unnecessarily by — by — 

16 THE COURT: Well, let me — look at it this 

17 way. You have certain witnesses that you need to put 

18 on for the purposes that you need to put them on. 

19 They're critical to your case. Those are the witnesses 

20 you should be totally 100 percent prepared with. Okay. 

21 That's your obligation. 

22 I don't care about the deposition and the 

23 other witnesses. But your witnesses ought to be at 

24 least lined up to the point where you're happy and 

25 confident and satisfied with the way they're going to 

18 

1 testify. 

2 And, you know, this isn't the first time this 

3 has come up. And I've been very lenient as far as the 

4 Court's concerned on past witnesses and past 

5 situations, almost similar to this, where things have 

6 come up because nobody said anything or did anything or 

7 prepared for a deposition. And I can't help that. I 

8 didn't put this case together. That's your obligation. 

9 So, you want to start with the witness, we 

10 can start with the witness. 

11 MR. ROSENBLATT: And then he's got another 

12 chart, which I'll — let me deal with this now, because 
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if this is going to be out, you know, then he becomes 
worthless. 

This is another chart. I mean — I'm going 
to have sidebars every fourth question, and after 400 
pages, they're going to say they didn't know — this 
was discussed ad nauseam. 

THE COURT: So why didn't he have the chart 
ad nauseam when he was at the depo? 

MR. LERMAN: Your Honor, if we could see it. 

MR. ROSENBLATT: I think he had this chart. 

MR. LERMAN: He had that chart at — we may 
have objections to that chart, but not on the basis 
that we didn't see it at the deposition. 

19 

THE COURT: Okay. Fine. 

MR. LERMAN: That's a chart he prepared. 

THE COURT: He prepared it, you saw it, then 
I have no problem with it. Then you can argue the 
content thereof. 

MR. ROSENBLATT: Okay. 

THE COURT: What I'm concerned is if he had 
an opportunity to show you something, which you are 
entitled to see, prior to his testimony, then I think 
if he doesn't show it to you, then I don't think he 
should be able to use it at trial. That's the only 
issue we're talking about. 

MR. ROSENBLATT: Okay. 

MR. LERMAN: That's a chart he prepared. 

THE COURT: There are a couple of ways to 
skin a cat, as far as testimony is concerned, and the 
presentation of witnesses and what they can do in 
chart-making, but we'll see what you're talking about. 

MR. ROSENBLATT: I'll get him. 

(The witness entered the courtroom.) 

THE COURT: Okay. Come on up here. Have a 

seat. 


You can have a seat. Don't forget the 
Court's admonition using the use of the term "cartel." 

If you want to talk about the tobacco industry, that's 

20 


fine. But do not use the word "cartel." 

THE WITNESS: Okay. 

THE COURT: And just listen to the questions 
and answer the questions as directly as you can. 

THE WITNESS: Yes, sir. 

THE BAILIFF: Judge, are you ready for the 

jury? 

THE COURT: Yes. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 

Let's get under way. 

CONTINUED DIRECT EXAMINATION 
BY MR. ROSENBLATT: 

Q. Okay. Mr. Cherner, I think before the lunch 
break, where we were — we were just discussing, and I 
had put up on the screen from the 1999 annual report of 
Philip Morris Companies, to purchase by Philip Morris, 
Inc., the tobacco, the domestic tobacco company, three 
brands of Liggett for $300 million, and those three 
brands represented one-fifth of 1 percent of the total 
market; and I had started to ask you, in terms of my 
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24 bottom-line question, with respect to Philip Morris, 

25 how that transaction enables you to place a value on 

21 

1 Philip Morris, Inc.? 

2 A. Whenever you have a like-asset trade in the 

3 market and you have a willing buyer and a willing 

4 seller, who are able to agree on the value of that 

5 asset, in this example, Liggett has agreed that that 

6 asset was worthwhile to sell for $300 million and 

7 Philip Morris agreed that that asset was worth buying 

8 for $300 million, that's a tremendous aid in 

9 determining what other companies' market share is 

10 worth, because they're similar products. 

11 So when Philip Morris paid $300 million for a 

12 .2 percent share of the market, by buying L&M, Lark and 

13 Chesterfield, they, in essence, valued what each 

14 company — there are only four companies in the tobacco 

15 industry — they valued what each company's market 

16 share is by valuing what Liggett's market share was 

17 worth. 

18 And so taking that value for Liggett's market 

19 share, we're able to determine what Philip Morris 

20 places as a value on RJ Reynolds' share, on Lorillards' 

21 share and on Philip Morris' own share. That's 

22 tremendously important and helpful information in 

23 trying to determine value. 

24 Q. Okay. So, for example, we know that Philip 

25 Morris — Marlboro, of course, their major brand, but 

22 

1 there are several other brands, including Virginia 

2 Slims, Basic, a bunch of other brands — has 50 percent 

3 of the market. So any way you want to explain your 

4 calculation — I mean, my bottom line question is: 

5 Okay, what is the value of Philip Morris, Inc., or 

6 Philip Morris USA, the domestic tobacco company of 

7 Philip Morris? 

8 A. Well, the value of their brands would be 

9 worth — and I'm interpolating from the 300 million — 

10 300 — and this is mathematics and it sounds confusing. 

11 If you write it out on paper, it will be a little bit 

12 easier. But paying $300 million for .2 percent — for 

13 .2 of 1 percent of the market share, makes a 

14 1 percent market share in the domestic tobacco market 

15 worth a billion and a half dollars. That's for a 1 

16 percent share. 

17 So every 1 percent share that a company has 

18 of the U.S. tobacco market, that 1 percent share is 

19 worth a billion and a half dollars. 

20 Since Liggett's brands were less than a 1 

21 percent share, their brands are worth 300 million. But 

22 for companies that have more than 1 percent market 

23 share, their brands are going to be in excess of a 

24 billion and a half. 

25 So, for Philip Morris, which has a 50 percent 

23 

1 market share, Philip Morris' domestic brands are worth 

2 $75 billion, according to Philip Morris, how Philip 

3 Morris determines value. 

4 And I think Philip Morris is in a unique 

5 position to be able to determine value. If anyone 

6 knows what these brands are worth, you can bet Philip 

7 Morris knows what these brands are worth. 

8 So Philip Morris, by purchasing the Liggett 
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9 brands, has said that a 1 percent market share is worth 

10 a billion and a half dollars. That makes Philip 

11 Morris' 50 percent share worth $75 billion; that makes 

12 RJ Reynolds — 

13 MR. REID: Your Honor, I object to any 

14 testimony about RJ Reynolds. Foundational grounds. 

15 THE COURT: Let's go talk about this for a 

16 moment, please. 

17 (Proceedings were had at sidebar) 

18 BY MR. ROSENBLATT: 

19 Q. Okay. You've explained that if Philip Morris 

20 has 50 percent of the market, and according to your 

21 formulation and to the purchase price of the three 

22 Liggett brands, 1 percent of the market equals one and 

23 a half billion dollars? 

24 A. Correct. 

25 Q. So, if we take a company like RJ Reynolds, 

24 

1 which has half of the market share of Philip Morris, 25 

2 percent, what's their value? 

3 A. Their value would be half of Philip Morris'. 

4 Philip Morris' was 75 million, and RJ Reynolds' brands 

5 would be worth 37 and a half billion. 

6 Now, this isn't my formulation. This is 

7 Philip Morris' formulation. This is how Philip Morris 

8 has determined value, which is, I think, even more 

9 important than my formulation. I happen to agree that 

10 Philip Morris would be in a position to know better 

11 than anyone in the world what cigarette brands are 

12 worth. This is Philip Morris' valuation. 

13 And I — if I could just go back one second 

14 to the 300 million, because there's a saying that says 

15 the difference between people in high finance and 

16 people not is that you can divide 40 by two, and we can 

17 divide 40 billion by two million and there isn't anyone 

18 that can't do either of those things, and so, there's 

19 nothing that anyone can't understand. 

20 The $300 million for a .2 percent market 

21 share; it would be 600 million for a .4 percent market 

22 share; 800 million for a .6 percent market share — I'm 

23 sorry. 300 billion — 300 million for a .2 percent 

24 market share; 600 million for a .4 percent market 

25 share; 900 million for a .6 percent market share; 1.2 

25 

1 billion for a .8 percent market share; and one and a 

2 half billion, as Mr. Rosenblatt says, for a 1 percent 

3 market share. And that's how it's calculated, at a 1 

4 percent market share is worth one and a half billion 

5 dollars. 

6 Q. So in figuring out the value of Brown & 

7 Williamson and Lorillard, would you be using that same 

8 formula or a different formula? 

9 A. Yes, sir. I would suggest that Philip Morris 

10 is in a position to value Brown & Williamson's domestic 

11 brands and Lorillard's domestic brands better than 

12 anyone, and I would use that same formula that Philip 

13 Morris has determined. 

14 MR. ROSS: Now I object because he's 

15 testifying it's not even his opinion; it's Philip 

16 Morris ' . 

17 THE COURT: I'll overrule that. Overrule 

18 that. 

19 MR. ROSENBLATT: So, if — 
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the way. 

MR. ROSS: Sorry. 

BY MR. ROSENBLATT: 

Q. If, hypothetically. Brown & Williamson, 
taking all their brands together, has 10 percent of the 
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American market, their valuation would be, what, 15 
billion? 

A. That's correct. 

Q. And, likewise, if Brown & Williamson and 
Lorillard each had 10 percent, then each of them would 
be worth 15 billion — 

A. That's absolutely correct. 

Q. — according to that formulation. 

Now, when I put up on the screen from the 
1999 annual report of Philip Morris Companies, the 
parent company, which talked about the purchase by 
Philip Morris, Inc., the domestic tobacco company, it 
made reference to trademarks. It referred to these 
brands. Chesterfield, Lark and L&M, as trademarks. 

And I guess Marlboro, or Camel, or Newport, 
they would all be trademarks? 

A. Yes, sir. 

Q. Now, in a Wall Street sense, looking at the 
tobacco industry, in context, what does that mean, and 
what is the value; how does one place a value on a 
trademark? 

A. Well, when Philip Morris bought those three 
brands, they bought the trademarks, so that $300 
million included the trademarks of those brands. The 
trademarks can be very, very powerful and very 
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valuable. 

For example, Marlboro as a trademark is a 
very valuable name. It's known the world over. It's a 
valuable asset. 

But in the sense of this formulation of how 
much each companies' share of the market is worth, it's 
already included in Philip Morris' calculation. When 
Philip Morris paid what's equivalent to one and a half 
billion dollars for a 1 percent market share, that 
includes everything that goes with it, including the 
trademark. 

Q. Now, you have — you have prepared an exhibit 
dealing with a situation, where a person, a teenager 
who starts smoking at age 16, and buys a pack a day — 
a pack of cigarettes a day from age 16 until age 65 — 
and I want to — I want to — I'll show you all that 
chart. 


And what I want to ask you, have you — have 
you calculated from that chart the proposition that if 
the 16-year-olds, instead of going into the store and 
paying $3 — I know in New York it's about $5 a pack? 

MR. UPSHAW: Judge, before we get into the 
details of what he's prepared, relevancy is the 
objection. 

THE COURT: Do you want to discuss it 

28 


sidebar? 


MR. UPSHAW: Yes. 

MR. LERMAN: Yes, Your Honor. 
(Proceedings were had at sidebar) 
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THE COURT: All right, folks. You want to go 
back in the jury room for a few minutes, please. 

(The jury exited the courtroom.) 

THE COURT: All right. Have a seat. 

Let's try to get a predicate established for 
that chart and find out what it is, what it purports to 
mean, and why did he do it this way. 

VOIR DIRE EXAMINATION 
BY MR. ROSENBLATT: 

Q. Okay. You prepared this chart, correct? 

A. Yes, sir, I did. 

Q. Without any input from me or my office, 
correct? 

A. That's absolutely correct. 

Q. And the title — the title of the chart is: 

How Much Does a Pack-A-Day Smoker Pay For Cigarettes 
From Age 16 Until Age 65 

And you took it from the year 2000 until the 
year 2049, and then you have the age of the teenager of 
16 to age 65, the price of a pack of cigarettes. You 
factored in inflation. 
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A. Correct. 

Q. Projected inflation. 

Now, what was your purpose in preparing this 
chart, in the sense of how this would enable you either 
to talk about the valuation of the tobacco companies or 
their ability to pay a punitive damage award? 

A. It's important in both of those instances 
that you mention. The first one, in the valuation of 
the companies, it isn't normal to talk about $75 
billion. That isn't normal for anyone. It's a concept 
that's very difficult to understand. Who can possibly 
get their hands around what $75 billion means, much 
less 75 million? Those are concepts that are very 
difficult for ordinary people, like we are, to 
understand. 

This is a chart that tries to put those 
gigantic numbers in perspective, because $75 billion 
sounds like a country. It doesn't sound like a 
company. And to understand how a company — how its 
brands could possibly be worth $75 billion, it's very 
important to understand how much money that company is 
receiving each year from each smoker that company can 
addict or attract, or whatever it is the word you want 
to use. 

So, that number helps an ordinary person put 

30 

into perspective these enormous valuations that normal 
people just have a very difficult time getting their 
hands around. 

Now, in terms of your second question, how 
does it help in the valuation of how much these 
companies can afford to pay in a punitive damage award, 
well, if you can see from this chart that over the next 
50 years, if there's 50 million smokers, as the tobacco 
industry has told us that there are, that those 50 
million smokers, over the course of the next 50 years, 
are going to be paying $70 trillion. 

And that then puts into perspective how a 
tobacco company could be worth $75 billion, when 
smokers over the next 50 years are going to be paying 
$70 trillion. 
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Q. Now, of course, what you did here, you — as 
I understand the chart, the principle is that instead 
of paying Philip Morris and RJ Reynolds $3 for a pack 
of cigarettes, you're presuming that the 16-year-old 
each day would invest that $3? 

A. Actually, to make it easier to understand, I 
assumed that on January 1st of the year 2000, the 
16-year-old put into an investment account the money 
that he would have spent on a pack a day for the year, 
and that's the column next to the last column. 
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Q. And if, instead, having done that, instead of 
purchasing cigarettes every day for all these years, 
you're saying when — at the time the 16-year-old 
becomes age 65, he's got about $1.4 million? 

A. That's correct, sir. 

THE COURT: How do you relate that to the 
bottom line on a P&L sheet for today's net worth? 

THE WITNESS: Well, Your Honor, on a P&L 
sheet, the tobacco companies report their profit and 
loss every quarter, and they report their profit and 
loss every year, and those numbers are reported by the 
companies; they're not disputable numbers. Those are 
the facts of their P&L. 

My point is, if those numbers are so large, 
they're very difficult for an ordinary person to 
understand how — how — how can these companies get 
that much money in order to make that much money a 
year? And this chart is an effort to try to help 
people understand how they get that money. 

THE COURT: Well, if we are looking at it for 
the year 2000, which we're at, as a profit and loss 
statement and a net worth figure, it wouldn't be the 
figure that you've shown there in 2000? 

THE WITNESS: No. Your Honor, the figure in 
the year 2000 is if a — if a 16-year-old, instead of 
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purchasing a pack a day, put that money into an 
investment account, how much that 16-year-old would 
have at the end of his 65th year. 

THE COURT: I'm not interested in the end of 
the 65th year. I'm interested in the end of 2000, now, 
for example. 

THE WITNESS: Well — 

THE COURT: If one had — and this is what 
we're here for, to evaluate the company on the basis of 
today's net worth. How do you make that determination 
with a company as large as these companies? 

THE WITNESS: This chart was not intended to 
determine the net worth of the companies. This chart 
was simply to determine — to put into perspective the 
dollars that are involved, so that one could understand 
the net worth and where the money actually comes from. 
But it's not intended to evaluate the net worth of the 
companies. That is further down the road. 

THE COURT: Anybody on your side have a 

question? 

MR. ROSS: Your Honor, there are things if 
Your Honor thinks I need to — 

THE COURT: I'm sorry? 

MR. ROSS: If Your Honor thinks I need to. I 
don't want to take up our time. I think Your Honor has 

33 
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already made the point. 

THE COURT: Well, if you think I made the 

point — 

VOIR DIRE EXAMINATION 

BY MR. ROSS: 

Q. Mr. Cherner, the numbers on here, you're not 
suggesting — 

THE COURT: Yes. I have a real difficulty 
with that chart, as it may pertain to why we're here. 
Okay? The reason we're here is to determine the net 
worth. 

If that's a future, 50 years down the road, 
there are too many variables between now and then to 
make any determination, in the way of accuracy, as to 
what that reflects. That particular person may smoke 
two or three packs a day for 30 years; it will skew the 
numbers. That particular person may quit, and that 
will skew the numbers. 

There's all sorts of variables that come into 
play as to what that represents. And the question is: 
What difference does it make if it represents 50 years 
down the road, when you're concerned with today's net 
worth? 

THE WITNESS: Yes. I — 

THE COURT: And if one is going to say — and 
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this I don't know, because you happen to be the 
expert — if one is going to say that today's net worth 
is projected on the basis of 50 year's income, that's 
another matter. I don't know if economists do that or 
should do that, or however they do it. That's a 
different story. But unless that's established, then 
there's no need for this chart. 

THE WITNESS: Your Honor, that's very clear, 
and I understand what you're asking now. 

Yes, the — in order to value a company, you 
need to discount the value of its future cash flows. 

In order to come up with a valuation of any asset, 
particularly a company, it's very important to be able 
to know what their cash flows are going to be in the 
future and determine what those cash flows are worth 
today. 

THE COURT: Is that represented in a net 
worth figure? 

THE WITNESS: Yes. We will have a net worth 

figure — 

THE COURT: All right. 

MR. LERMAN: Then, Your Honor, that chart — 

THE COURT: I'm sorry? 

MR. ROSS: This chart has nothing do with 
that number. 
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THE COURT: No. I understand. I understand. 

MR. ROSS: With cash flow. 

MR. LERMAN: I mean, more fundamentally. Your 
Honor, this chart has $3 for a pack of cigarettes. 

THE COURT: I know. There are too many 
variables. I understand. 

Let's not use the chart because I don't think 
it's an accurate representation of what we're trying to 
do. Okay. There may be a better way of explaining; 
for example, if you know the numbers that you project, 
how much three packs of cigarettes a day, times how 
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many users there are, how much that amounts to in cash 
money. I don't know. How do you fill a basket full of 
money and how much money is in a basket when you fill 
it? That kind of stuff. 

Let's bring the jury back out. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right. Be seated. 

CONTINUED DIRECT EXAMINATION 
BY MR. ROSENBLATT: 

Q. Okay. Mr. Cherner, have you studied, from an 
historical point of view, what has been the history of 
price rises in the tobacco industry over the years, 
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let's say the last 20, 25 years? 

A. I have a document on the table over there. 

If I could use it, I could more easily and more 
accurately answer that question. It's the pile — it's 
the pile with the annual statements. Right there. The 
whole pile would be fine. The whole pile. 

If the annual statements are there, yes. 

Yes, that's it. 

Thank you. Your question is about the price 
history of tobacco prices — 

Q. And what I'm trying to find out is how often 
they raise prices and how much. 

A. Right. The tobacco industry has a documented 
history of regularly raising tobacco prices, and 
generally they raise tobacco prices twice a year. This 
is a document giving those time periods, and if I can 
read it to you. Here's a description of when tobacco 
companies raised tobacco prices. 

MR. UPSHAW: Your Honor, objection to reading 
anything. We don't know what he's reading from. It is 
not an authenticated document. 

THE COURT: I think if it's surveys and study 
materials he's used, that's all right. 

A. This is from the United States Government. 

THE COURT: You can't keep these things in 
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your head. 

MS. LUTHER: Hearsay, Your Honor. 

MR. ROSS: We have no idea what he's reading 

from. 

THE COURT: You want him to explain where the 
chart is from? 

THE WITNESS: Yes. This is from the United 
States Government Department of Agriculture's Web site, 
and I can give you the Web address, if you'd like. The 
Web address, would you like that? 

THE COURT: Go ahead. 

A. Www.econ.ag.gov/briefing/tobacco/table8.htm. 

These are the price increases. 

June 1983, December 1983, June 1984, December 
1984, June 1985, December 1985, June 1986, December 
1986 — 

BY MR. ROSENBLATT: 

Q. Don't go through every year, but is that — 

A. Okay. 

Q. — June and December every year? 

A. Yes. With very few exceptions, for the last 
approximately 20 years, the tobacco industry raises 
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prices every June and every December. There are a few 
exceptions, but, in general, that has been the price 
history of the tobacco industry. 
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Q. Have you figured out — well, since the 
tobacco companies voluntarily entered into the Master 
Settlement Agreement, where they obligated themselves 
to pay some $246 billion, have they raised their 
prices? 

A. Absolutely. The way that the tobacco 
industry is able to pay a sum as enormous as $246 
billion, which sounds to us like an enormous number — 
actually, it isn't very difficult for them to raise at 
all. 

There are 50 million smokers. And there are 
trillions of cigarettes sold each year. So, for the 
tobacco industry, in order to raise large sums of 
money, all they have to do is simply raise prices. 

So, what the tobacco industry did, 
approximately, in order to pay for the $250 billion 
settlement that they agreed to pay to the attorneys 
general, under a different lawsuit, they simply raised 
the price of cigarettes approximately four and a half 
cents a cigarette, which turns into about 80-some cents 
a pack. There's 20 cigarettes in a pack. 

Approximately 90 cents a pack. A little bit less than 
that. 

That's all they had to do. They raised 
cigarette prices by approximately — it was 85 cents a 
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pack, and then they're able to pay this agreement, 
where they're paying approximately $10 billion a year 
to the states around the country. That's how they're 
able to raise that money, just by simply raising the 
price of cigarettes. 

Q. Did you calculate, if they raise the price of 
cigarettes by about 85 cents a pack, how many billions 
of dollars is raised by doing that; for example, if 
you've got 50 percent of the market or 25 percent of 
the market? 

A. Yes, sir. Actually, I did it a little bit 
easier, by using five cents a pack, because the numbers 
are just rounder and it's easier. And I would suggest, 
if the tobacco industry wasn't in need to pay off an 
amount of money for any reason, whether it be the 
Master Settlement Agreement or any other penalty that 
they were found to be — to have to pay, if they were 
to raise the price of cigarettes by five cents a 
cigarette, which is a dollar a pack, by raising the 
price of cigarettes a dollar a pack — and I have a 
chart. Am I allowed to use it? I don't know. 

Q. Forget the chart. Just explain it. 

A. I'm trying to remember the numbers in my 
head, and they're on the chart. 

THE COURT: Well, you can refresh your memory 
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with — 


A. I'm 
$21 billion a 
by five cents 
want. Okay. 

MR. 


pretty sure the number is approximately 
year. By raising the price of cigarettes 
a cigarette — it's on a chart, if you 

ROSS: Your Honor, I have to object. 


S ame — 
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MR. ROSENBLATT: That's why I said forget 
about the chart; just explain it, so we don't have 
another sidebar. 

THE COURT: Well, if it's something he did, 
he can use it to refresh his memory, and he can testify 
as to what did he and how he calculated it. 

MR. ROSENBLATT: Is it one of these? 

MR. ROSS: Sidebar. 

THE WITNESS: It is. 

THE COURT: You don't have to show it to the 
jury. He can look at it. 

MR. ROSENBLATT: No, I agree. 

BY MR. ROSENBLATT: 

Q. Don't show it to the jury. To make sure your 
figures you're testifying about are accurate. 

A. Yes, sir. I have it. Okay. 

MR. LERMAN: Your Honor — 

MR. ROSS: Your Honor, can we go sidebar on 
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this just so you'll understand it? 

THE COURT: I don't think it's necessary. 

Okay. 

What we're talking about is something very 
limited at this point. 

He wanted to know how much he did it by, what 
was his own figure. The bottom figure he said was 20. 

It turns out to be what? 

THE WITNESS: Approximately 21 billion, 
almost $21 billion. 

THE COURT: Okay. 

BY MR. ROSENBLATT: 

Q. With that price rise? 

A. Yes. If the tobacco industry was to raise 
cigarettes by five cents per cigarette, which is a 
dollar per pack of 20, they would raise an additional 
20 — almost $21 billion a year, assuming there was no 
decrease in consumption. 

If there was a decrease in consumption, which 
we have seen from after the Master Settlement Agreement 
in 1998, when they agreed to pay 250 billion — they 
raised the price of cigarettes by approximately 85 
cents a pack, and we did see a decrease in consumption. 
So there will most likely be somewhat of a decrease in 
consumption. 

42 

But if there were, for example, a 10 percent 
decrease in consumption of cigarettes because they 
raised the price a dollar a pack — 

MR. ROSS: Your Honor — 

A. — then instead of having — 

MR. ROSS: Objection, Your Honor. 

THE COURT: Overruled. 

A. — then — 

MR. ROSS: Can I state my objection? 

THE COURT: It's not necessary under the 
circumstances. I think he said — 

MR. ROSS: This is new information. I just 
want to state my objection. Not disclosed. 

THE COURT: Overruled at this point. 

A. If they — if there was to be, for example, a 
10 percent decrease in consumption, then instead of 
raising $21 billion, they would raise approximately 
$19 billion a year. Not one time, but a year. And 
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that's extremely significant. It's per year, $19 
billion per year forever. 

BY MR. ROSENBLATT: 

Q. So what you're saying is, when they raise the 
prices by a substantial sum, like five cents a 
cigarette, that there are a certain number of smokers 
who drop out of the market; they won't pay the higher 
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price, but looking at the big picture and taking all of 
that into account, are you saying that, in spite of 
cigarette consumption going down in terms of the number 
of smokers, the profits to the tobacco companies go up? 

A. Absolutely. 

Q. Having worked for Kidder Peabody, do you 
consider yourself to have expertise on how the stock 
market works, in general, and tobacco stocks, in 
particular? 

A. Yes, sir, I do. 

Q. What is — what is meant by the concept of 
the stock market having discounted certain events, 
having taken into consideration future events which 
have not yet occurred, but which, nonetheless, in 
practical terms, impact the level of a particular stock 
price? 

A. May I show you on a chart? 

THE COURT: You can make your own chart, if 
you need to. 

BY MR. ROSENBLATT: 

Q. Do you have — is this the chart? 

A. No. 

Q. No. 

A. Yes. Yes. 

Can I put this on the screen? 
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THE COURT: Unless somebody screams and 
hollers, you can. 

MR. LERMAN: Well, Your Honor — 

MR. ROSENBLATT: That's an invitation to 
scream and holler. 

MR. UPSHAW: Judge, can we have a — 

MR. LERMAN: If you're asking for us, we 

will. 

THE COURT: No. I don't know whether — 

MR. LERMAN: No, Your Honor. 

THE COURT: I need to know — I guess we'll 
talk sidebar. I didn't hear anything, so — 

(Proceedings were had at sidebar) 

BY MR. ROSENBLATT: 

Q. Now, I'm going to show you — I'm going to 
show you a chart that was — that was prepared by 
defense counsel, and I'm going to put it up on the 
ELMO. 

Philip Morris Companies' stock has lost $79.3 
billion of value since November 1998. And then it 
shows this graph, where on November 23, 1998, the stock 
of Philip Morris Companies was $58.25, and on May 1, 
2000, it's down to $23.56. 


So, from the standpoint of the question that 
I — that I asked you about the concept of the stock 
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market discounting an event, which has not yet 
occurred, in your opinion, what event has the stock 
market discounted to account for the coming down in 
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price from $58 to $23? 

MR. REID: Objection. 

MR. LERMAN: Objection, Your Honor. 

MR. REID: No foundation. 

THE COURT: Yes, I agree on the foundation 
issue. You'll have to establish a predicate. 

BY MR. ROSENBLATT: 

Q. You know, in virtue of the last 13 years of 
your organization, related specifically to smoking and 
health issues and smoking and financial issues, have 
you studied the stock market — 

A. Yes, sir. 

Q. — of tobacco stocks? 

Do you make it a habit to read all of the 
comments about the tobacco analysts, who are asked to 
recommend or not recommend an investment for someone 
who wants to invest in a stock, and obviously wants to 
see the stock go up and make a profit? 

A. Yes, sir. In fact, the tobacco analysts, 

many of them, are on my mailing list; and likewise, I 
am on some of their lists. 

Q. And based on everything that you've read in 
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your 13 years running Smoke-Free Educational Services, 
Inc., what is your understanding of and explanation for 
this decrease in the stock price of Philip Morris 
Companies? 

MR. REID: Objection. Speculative. 

THE COURT: Overruled. 

A. The answer, Mr. Rosenblatt, is that every 
analyst and every investor in the world is aware of 
this case. 

MR. REID: Your Honor, I object to this. 

A. If they weren't aware of it — 

MR. ROSENBLATT: Wait. 

THE COURT: Overruled. 

MR. REID: Objection. 

THE COURT: His testimony is to what he 
believes to be the case based upon his experience 
within the field. So be it. 

A. There's no doubt that in the investment 
community, every investor and every analyst in the 
world is watching this case. This case is the most 
important — 

THE COURT: I don't want to get into that. I 
just want to know how this chart — 

THE WITNESS: Yes, sir. 

THE COURT: — is reflective and what it 
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means. The jury will have to make some decisions; 
they'll do it on their own. 

THE WITNESS: Yes, Your Honor. 

A. So, this chart is reflective of when Engle 
was on the — came on the radar screen — at the very 
beginning, Engle hit the radar screen for investors and 
analysts, shortly after the Master Settlement Agreement 
was signed, and the Master Settlement Agreement didn't 
prohibit cases like this. And so the market — then 
Engle came on the radar screen. 

After the Phase I verdict came out, the stock 
plummeted. After Phase II, the stock plummeted again. 

More recently, the Florida — Florida State 
Government — 
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MR. LERMAN: Objection. 

MR. UPSHAW: Objection. 

THE COURT: I don't want to get into that 
yet, because I'm not sure where you're going with it. 

THE WITNESS: Okay. 

BY MR. ROSENBLATT: 

Q. Yes. I'm asking you — okay. Get to the 
bottom line of expressing your opinion as to why the 
stock has been discounted. What's been taken into 
consideration by investors and stock analysts? 

MR. UPSHAW: Your Honor — 
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THE COURT: Let's have a sidebar. 

(Proceedings were had at sidebar) 

THE COURT: All right. Folks, we got into an 
area which I'm going to ask you to disregard. That was 
the area related to the chart and the resultant 
testimony about the chart and the Engle case and the 
verdict. Forget it. This has nothing to do with what 
we're here for today. 

So, please disregard the last series of 
questions regarding this chart. 

All right. Let's go. 

BY MR. ROSENBLATT: 


Q. Okay. Let me — let me just get right to it. 

What is — what is your opinion about the 
ability of these tobacco companies to pay a punitive 
damage award of whatever amount, without going 
bankrupt? 

MR. LERMAN: Your Honor, I — 

THE COURT: Now, when you say "these," you're 
referring to these, collectively, or these, 
individually? 

MR. ROSENBLATT: I'm talking about these 
collectively: Brown & Williamson, Philip Morris, 

Lorillard and Reynolds. 

MR. UPSHAW: Your Honor, you know our 
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objection. 

THE COURT: All right. 

MR. ROSENBLATT: This is an ability-to-pay 

question. 

THE COURT: Okay. On the issue of ability to 
pay, then you can expand on however you want to go into 
it. 


Go ahead. 

A. Sir, the tobacco industry has already shown 
the world that it has the ability to pay $250 billion. 
It already agreed to do so. And after doing so — and 
I'm speaking about the 1998 Master Settlement Agreement 
that everyone has heard so much about — after agreeing 
to this settlement to pay $250 billion — 

MR. REILLY: Objection, Your Honor. That's 
over 25 years. I object. 

A. — the profits — 

THE COURT: Hold on, please. 

We don't need a speaking objection. We don't 
need that information. Of course, everybody knows that 
information, but we don't need a speaking objection. 

You folks always holler about it, about not getting 
into speaking objections. 

I think it's fair game at this point, and we 
will expand on it. You have all of your cross 


http://legacy.library.ucsf.©du/tid/vHiW4SaO0/|»Btf.industrydocuments.ucsf.edu/docs/hzxl0001 



50 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


examination to go through yet. 

You will flush it out. Believe me. 

Go ahead. 

THE WITNESS: Thank you. Your Honor. 

A. The tobacco industry has already demonstrated 
that it can pay $250 billion, because it already agreed 
to a settlement in 1998 to pay $250 billion. And you 
might say, well, you know, how have they been doing 
since then? And — 

BY MR. ROSENBLATT: 

Q. How have they been doing since then? 

A. And the answer is, that the profits of the 
tobacco companies have gone up. 

MR. ROSS: Objection, Your Honor. 

THE COURT: Overruled. 

A. And if you look at the annual reports for 
1999, with the exception of, perhaps, one of the 
companies, the other — all of the other companies have 
gone up. The profits have gone up. 

And if you look at the first quarter of the 
year 2000, which was reported very recently, all of the 
profits are even up further than they were in '99. 

The industry, undoubtedly, has the ability to 
pay $250 billion. It did. And you've also heard that 
in 1997, the industry had agreed to pay $367 billion, 
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and if it was a deal that needed to be approved by 
Congress, Congress didn't approve it because there was 
a dispute between the parties, and that's why the next 
year later they came back to the table under a 
different set of agreements and agreed to pay $250 
billion, because they didn't get the things that they 
had wanted when they were willing to pay 367. 

My point is that we not only know they can 
pay $250 billion a year — $250 billion in a 
settlement, because it did; we also know that they 
could pay $367 billion, because that's what they had 
agreed to pay in 1997. 

So, the difference between those two, $117 
billion, should be the absolute starting point in any 
determination as to what — 

MR. SMITH: Objection, Your Honor. 

MR. LERMAN: Objection, Your Honor. 

A. — these companies are able to pay. 

THE COURT: Wait minute. 

THE WITNESS: I'm sorry. 

THE COURT: That's his opinion. Okay. 

BY MR. ROSENBLATT: 

Q. Now, you understand that in terms of the 
agreement to pay $246 billion, under the Master 
Settlement Agreement, that's not paid in one year? 
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A. That's correct. 

Q. It's paid over a period of time? 

A. That's correct. 

Q. Now, when you — when you have — in 
connection with your organization, over the years, when 
you have studied and gone over the various annual 
reports of the tobacco companies — and these are 
basically reports that are submitted to stockholders? 

A. Yes, sir. Well, they're mailed to 
stockholders, but they're available to anyone who 
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requests one. 

Q. Okay. Now, I know this is a generalization, 
but in terms of the generalization, and in terms of 
goals that are announced as to what they want to 
accomplish this year, next year, within the next couple 
of years, what is — what is the focus always on in 
annual reports? 

A. The focus is always on one thing and one 
thing only. In every tobacco company, the focus is on 
money. 

MR. ROSS: Objection, Your Honor. Objection. 
BY MR. ROSENBLATT: 

Q. Profits? 

A. Profits. Money. 

THE COURT: Overruled. 
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A. Never on youth. Never on health. 

MR. ROSS: Objection. 

MS. LUTHER: Objection. 

THE COURT: All right. Now we're getting 
beyond where we wanted to go. 

MR. REID: Move to strike. 

THE COURT: All right. Strike that. 

Let's confine it to where we're going. All 

right. 

THE WITNESS: May I read the goals — 

MR. ROSENBLATT: No. 

THE COURT: No. 

MR. ROSENBLATT: It's okay. Okay. 

BY MR. ROSENBLATT: 

Q. What are you charging for your time that you 
put in, in this case, the ten-hour deposition, coming 
to Miami to testify, you were here all day yesterday, 
today, what are you charging? 

A. As you know, Mr. Rosenblatt, I am — I feel 
it an honor and a privilege to testify. I feel I have 
information that is vital to the Court, and I have no 
charge whatsoever for coming here to testify. I do 
not — you can pay my expenses. I have no desire 
whatsoever to be paid a penny for anything for coming 
here. 
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Q. Hypothetically — 

A. Hypothetically. 

Q. If you — no. 

THE COURT: There is a question coming. 

BY MR. ROSENBLATT: 

Q. Pauses are dangerous around here, Joe. 

Hypothetically speaking, if you were still at 
Kidder Peabody, and a family member, a good friend 
said, you know, "Put aside morals, put aside ethics, is 
the purchase of Philip Morris stock or Reynolds, is it 
a good buy; should I do it" — 

MR. ROSS: Objection. 

Q. — what would you say? 

A. As a financial expert — 

THE COURT: Wait. Wait. There is an 
objection. Let me think on that. 

Let's talk. 

(Proceedings were had at sidebar) 

THE COURT: All right. 

BY MR. ROSENBLATT: 

Q. Is the tobacco industry today, in spite of 
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the Master Settlement Agreement and its obligations 
under the Master Settlement Agreement, from your 
standpoint with your financial background, are they 
doing well? 

55 

A. They're doing very well. 

Q. In your opinion, in the foreseeable future, 
do you expect that they will continue to do well, 
financially and economically? 

A. Yes, sir. They will do even better 
financially and economically in the foreseeable future. 

MR. ROSENBLATT: Thank you very much. 

THE COURT: All right. Let's take a break at 
this point. We'll pick it up on cross examination when 
we get back. 

(The jury was excused from the courtroom.) 

THE COURT: Okay. It's important at this 
point that you not have any conversation with anybody 
about your testimony, including the lawyers for either 
side. 

THE WITNESS: Yes, Your Honor. 

(A brief recess was taken.) 

THE COURT: All right. Be seated. Get the 

jury out. 

MR. REILLY: Your Honor, before we get 

started. 

THE COURT: Before. 

MR. REILLY: It is my unfortunate 
observation, there were three conversations between the 
witness and Mr. Rosenblatt during the break. 
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THE COURT: Okay. 

MR. REILLY: I believe that they involved 
discussions of what he's testifying about, what he's 
testified about, what's going to happen on cross 
examination. That's in direct conflict with Your 
Honor's admonition to the witness. 

THE COURT: Well, let's find out. 

MR. REILLY: I think if you ask the witness, 
you'll find out. 

THE COURT: Yes. Did you, in fact, have a 
conversation with Mr. Rosenblatt during the break? 

THE WITNESS: Nothing about the substance of 
this case. Your Honor. 


THE COURT: All right. When you say, 
"Nothing about the substance," counsel has made some 
allegation that it was about testimony or about what 
cross examination would be, or something about the 
case, and you say it was not. 

THE WITNESS: That's correct. 

MR. REILLY: Why don't you just ask him what 
they talked about because — 

THE COURT: What did you talk about? 

MR. ROSENBLATT: Well, Mr. Reilly — 

THE COURT: Unless it's private. If it's 
private, that's another matter. 
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MR. ROSENBLATT: Mr. Reilly didn't hear a 
word of conversation. I didn't go outside. We were 
right here. Yesterday — 

THE COURT: All right. Did you discuss 
anything about your testimony, your perceived 
testimony, what testimony might be available during 
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cross examination, or anything relating to this, or the 
issues in this case? 

THE WITNESS: No, sir. Your Honor. 

MR. REILLY: Or procedural. 

THE COURT: Procedural is a different story. 
Procedural is maybe one or two people are going to 
question you, or things of that nature. It has nothing 
to do with the substance. I don't have a problem with 
that. 

I'm much more concerned with substance. 

Okay. So unless you heard something, unless somebody 
can come in and say, "I heard them say so and so," 
speculation is not going to cut it. 

MR. SMITH: Maybe the best thing would be, in 
the future, that there just be no conversation. It 
applies to us, too. 

THE COURT: I admonished the witness not to 
discuss with anybody, including counsel, anything about 
this case. I already did that as we took the break. 
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Counsel tells me they did not discuss the case; the 
witness tells me they did not discuss the case or any 
testimony. 

I have to accept that, unless otherwise 
noted. There isn't anything else noted. 

Yes, sir. 

MR. ROSS: I'm just waiting to cross examine. 

I'm sorry. 

THE COURT: Okay. Bring the jury out. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 

Cross examination. 

CROSS EXAMINATION 

BY MR. ROSS: 

Q. Good afternoon, Mr. Cherner. We haven't met 
before today. My name is David Ross, and I represent 
only Lorillard in this case. 

Mr. Cherner, it's correct that prior to 
today, you've never testified as an expert witness 
about anything in any court in this country before, 
correct? 


A. I've never testified in any court for any 
reason before today that I can recall. 
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Q. And you told us about your career at Kidder. 

While you were at Kidder, you did not value 
businesses that were privately held, as part of your 
professional career at Kidder, correct? 

A. As part of my professional career at Kidder, 
I didn't work in the LBO department, and I didn't work 
in the takeover department, so I didn't have, as a job 
description, any kind of job description that valued a 
company that would either be taken over or bought 
public or valued for those reasons. 

Q. And you know that, of the defendants in this 
case, three of the four defendants at this table over 


here, that would be my client, Lorillard; and Philip 
Morris USA and Brown & Williamson, those are not 


publicly traded companies, correct? 
A. That is correct. 


Q. So they're privately owned companies? 
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A. That is correct. There are — 

Q. And — 

A. They are subsidiaries of publicly traded 
companies. 

Q. And in reaching the opinion that you gave us 
today, I gather that you were not relying upon the 
actual financial books and records of any of those 
three privately held companies that I've just 
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mentioned, because you hadn't seen them at the time you 
came up with that methodology, right? 

A. I'm sorry, sir, but you said in regard to the 
opinion that I gave today — 

Q. Yes. 

A. I gave a lot of opinions today. Is there one 
in particular that you're talking about? 

Q. Yes. The opinion that you based on the 
Liggett market share of 3 percent, and then you tried 
to allocate that to all of the other companies and all 
of that. 

A. I'm sorry, sir. I feel like you're confusing 
what I said. I was valuing a .2 percent market share 
of Liggett, that Philip Morris paid $300 million for; 
and using that $300 million valuation that Philip 
Morris used to buy that .2 percent market share of 
Liggett, that's how I determined what the market share 
of each of the other companies would be worth, using 
Philip Morris' valuation. 

Q. Okay. That's right. In fact, you told us 
that wasn't your valuation; that was Philip Morris' 
valuation? 

A. It was Philip Morris' valuation, and I think 
it's a — probably the best valuation to use in order 
to value similar assets. 
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Q. Let me go back to my question that I asked 

you. 

In coming up with what you just said, you 
weren't relying upon the financial books and records of 
the Lorillard Tobacco Company in coming up with that 
opinion? 

A. I've been provided with all financial 
documents that you and the other defendants have made 
available to the Rosenblatts. 

Q. My question — 

A. All of those documents — 

Q. Let me just — I don't mean to interrupt, 

but — 

A. If you let me finish. I'll answer your 
question. 

Q. Did you rely on that in that opinion that you 
just gave? 

A. In every opinion that I've given, I have 
taken into account everything I've seen and been given 
by everyone in this case in order to come to the 
determinations I've come to. 

It may be that some of the material was 
useful for a certain opinion, and it may have been that 
some of the material was not useful for other opinions. 
But I have collectively taken into account all of the 
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information that was provided to me by anyone in 
regards to this case, in determining my opinions that 
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I've put forth this morning. 

Q. Let me just try again. 

When I refer to the books and records of 
Lorillard Tobacco Company, you understand I'm talking, 
for example, like a balance sheet of Lorillard Tobacco 
Company? 

A. Yes, sir, I do. 

Q. You know what a balance sheet is? 

A. Yes, sir, I do. 

Q. And the balance sheet of Lorillard Tobacco 
Company, that didn't have anything to do with your 
explanation of how Philip Morris valued the Liggett 
brands and how then you divided that up into the market 
share of the other companies, correct? 

A. Well, those documents would have bearing for 
me to understand how Philip Morris may have come to 
that valuation, but I did not use those documents in 
order to take Philip Morris' valuation method and apply 
that method to the other companies' market share. 

Q. You say that Philip Morris came up with a 
number, that if you applied your methodology to, you'd 
come up with a number of $16 billion, I think you said, 
for Lorillard, correct? 
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A. What I said was that Philip Morris' valuation 
of Liggett's brands came out to $1.5 billion for every 
1 percent market share, for every 1 percent market 
share. 

And what Mr. Rosenblatt had asked me was, 
assuming that Lorillard's market share was 10 percent, 
would that make Lorillard's market share for its 
domestic brands, which it only has domestic brands, 
would that make it worth $15 billion? And my answer 
was: Yes, sir, it would. That was assuming that 

Lorillard's market share is 10 percent, which it is not 
exactly, but it's close. 

Q. Let me get something straight here. You keep 
saying that's how Philip Morris did it. Now, Lorillard 
didn't do it that way, did it? 

A. Lorillard did not buy Liggett brands, no, 

sir. 

Q. So, this opinion you're giving, this doesn't 
have anything to do with what Lorillard might think 
those three brands of Liggett would have been worth to 
it? 

A. Yes, sir, it would. It would substantially 
affect what Lorillard's opinions of those brands might 
be worth. This is a very close-knit industry that has 
identical positions on every issue that has ever 
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existed. 

MR. ROSS: Your Honor, I'd move to strike. 

This is not responsive. 

THE COURT: Yes, I think it's a little bit 
out of the question. Let's stick to the financial 
aspect of it. 

THE WITNESS: Yes, sir. Your Honor. 

A. Lorillard's valuation of market share would 
most likely be identical, and if not very similar, to 
Philip Morris' valuation of market share. That would 
be my opinion. 

BY MR. ROSS: 

Q. You never asked anybody at Lorillard how they 
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14 might value those three brands of Liggett, have you, 

15 sir? 

16 A. Well, I have had discussions with someone at 

17 Lorillard as to the relative value of market share of 

18 tobacco companies, but not about those specific brands 

19 of Liggett. 

20 Q. Now, let's be clear, if we can, as to what it 

21 is that you're telling this jury that Philip Morris was 

22 valuing when it bought those shares. 

23 It was valuing three brands, right? 

24 A. Yes, sir. Lark, L&M and Chesterfield. 

25 Q. It wasn't valuing the Liggett Tobacco Company 
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1 when it made that transaction; that's something 

2 different, isn't it? 

3 A. That's correct, sir. It was valuing the 

4 three brands whose market share was .2 percent. 

5 Q. Because if you want to talk about the value 

6 of a company, a whole lot more goes into that than just 

7 three brands, or however many brands they might have, 

8 correct? 

9 A. No, sir, not correct. It depends on the 

10 company. If the company's only assets are those three 

11 brands, no, there is not a lot more that goes into it 

12 than that. In Liggett's case, there was not much more 

13 to the Liggett domestic tobacco company than those 

14 three brands. 

15 Q. Well, I — 

16 A. And in Lorillard's case, there's not much 

17 more to Lorillard's domestic tobacco company than its 

18 brands. So, no, sir, I would disagree with that 

19 completely. 

20 Q. Well, there's liabilities that you'd have to 

21 look at if you were valuing the company, right? 

22 A. Yes, sir. There are assets and liabilities. 

23 Q. And those brands, those are some of the 

24 assets? 

25 A. Those are the vast majority of the assets of 

6 6 

1 the companies. 

2 Q. That doesn't take into account the 

3 liabilities of the companies? 

4 A. That's correct. 

5 Q. And the liabilities of the companies, like 

6 they might face in this litigation? 

7 A. I would disagree with you, sir. 

8 Respectively, I would say that when Philip Morris 

9 purchased Liggett's brands, Philip Morris knew full 

10 well the amount of legal liability that Philip Morris 

11 was undertaking by purchasing .2 percent of the 

12 domestic U.S. tobacco market. I would say that Philip 

13 Morris' price took into account the legal liability. 

14 Q. It's your understanding, is it, that Philip 

15 Morris, when it bought those brands, bought legal 

16 liability, too? 

17 A. It is my understanding — it's my opinion, 

18 it's not my understanding, it's my opinion that if 

19 Philip Morris is selling Lark, L&M and Chesterfield, 

20 and if people who smoke Lark, L&M and Chesterfield, 

21 purchased with the Philip Morris stamp on it, get lung 

22 cancer, Philip Morris knows that it is potentially 

23 liable for those wrongful deaths. 

24 Q. Okay. So, you'll agree with me that if I 
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25 want to talk about the value of a company, as opposed 
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1 to just a brand, I've got to talk about all of the 

2 assets and all of the liabilities of the company; you'd 

3 agree with me on that, wouldn't you? 

4 A. No, sir I wouldn't. 

5 Q. You wouldn't? 

6 A. It depends, sir, on the — for example, in 

7 Liggett's case, those three brands were the majority of 

8 the company. That was almost the entire company. 

9 In each of these companies' cases, I have 

10 looked at the assets and liabilities. They're 

11 insignificant, compared to the figures for valuing 

12 those brands. 

13 Those valuations of the brands that I gave 

14 you would be adjusted by, for example, in Lorillard's 

15 case, since you're representing Lorillard, that 

16 valuation of $15 billion, assuming that 

17 Mr. Rosenblatt's assumption of 10 percent of the market 

18 was correct, that $15 billion valuation adjusted for 

19 Lorillard's assets and liabilities, which as you say 

20 is an appropriate thing to do, would not change in any 

21 significant way the valuation of $15 billion. 

22 If you'd like to squabble with it and say 

23 it's 14 billion instead of 15 billion, I have no 

24 problem with that. That's very possible. 

25 Q. So maybe Lorillard is 14 billion, not 15 
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1 billion; you'll accept that? 

2 A. I would accept it. It's somewhere close to 

3 15 billion, yes, sir. It might be more; it might be 

4 less. 

5 Q. What's a billion here and there? 

6 A. In terms of tobacco companies, that's often 

7 true. 

8 Q. Now, you would agree, I think, that if you're 

9 trying to value a company, that the best thing to do is 

10 look at — see if there's a transaction out there in 

11 the marketplace where there was a sale of a company and 

12 see if the company is comparable, and see what people 

13 actually paid for the whole company, and that gives you 

14 a pretty good idea of what you ought to value a company 

15 for, right? 

16 A. Well, whenever you're trying to value an 

17 asset, it's always helpful if there is an asset of 

18 similar nature that's been bought and sold in a 

19 relatively short time frame. 

20 Q. Sure, we'd all do that if we wanted to sell 

21 our house or our car? 

22 A. Yes, sir. 

23 Q. We'd look in the paper and see what somebody 

24 is selling a Toyota for in the same year, if that's 

25 what we were selling or buying, right? 
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1 A. If you were asking me to value a thousand 

2 ounces of gold, I'd have to look to see what one ounce 

3 of gold sold for, and I could tell you what the value 

4 of a thousand ounces of gold would go for, I wouldn't 

5 have to look and see predictions of world productions 

6 of gold, or the color of the gold, or the shipping of 

7 the gold, or the storage of the gold. All those things 

8 might be important to me, and all those things might be 

9 worth knowing, but in determining the value of that 
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gold, I would simply need to see what the value of the 
last ounce of gold sold for, and I could tell you the 
value of a thousand ounces of gold. 

Q. Okay. You're aware that in 1994, one of 
these tobacco companies bought another company, the 
whole company; B&W bought American Tobacco Company; 
you're aware of that? 

A. Yes, I am, sir. 

Q. But in giving the opinion today, you didn't 
take into consideration what it was that B&W paid for 
the American Tobacco Company back in 1994, because, in 
fact, you don't know what they paid for it? 

A. Well, it wasn't of concern to me, sir, 
because 1994 and the year 2000 are significantly 
different. The only conversation that I had about that 
sale was actually with the chairman of your company, 
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Larry Tisch, and Larry Tisch — 

Q. Excuse me. But I'm not asking about 
conversations — 

MR. ROSENBLATT: I'll object. 

MR. ROSS: That is not the chairman of my 

company. 

MR. ROSENBLATT: Excuse me. 

THE COURT: Gentlemen, please. 

Let me just bring it in context, please. 

You asked him if he took it into 
consideration, and he said he wasn't concerned because 
it's different. Then he started talking about 
conversations with Larry Tisch, so I think the problem 
basically is, was it taken into consideration? If so, 
why? If so, what? If it was not, why not, and what 
the result was. 

I don't know about conversations with Larry 
Tisch and what that has to do with taking into 
consideration. 

THE WITNESS: That's clear. Your Honor. And 
let me explain. 

MR. ROSS: Your Honor, I didn't ask that, and 
if it's nonresponsive to the question — 

THE COURT: But you did ask him if he took it 
into consideration. 
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MR. ROSS: That's correct. 

THE COURT: And he should be able to explain 
if he did, why he did, or if he didn't, why he did not. 

MR. ROSS: I didn't ask him why he did or 
didn't. He just said, "No, I didn't." And he said — 

THE COURT: I understand. He can explain 
why. You may not want him to, but he can explain. 

A. The conversation that I had with Larry Tisch, 

who owns Lowe's Corporation and is the major 
shareholder of the company, the parent company of 
Lorillard Tobacco Company, was a conversation that he 
and I had when American Brands was sold to one of your 
competitors, and Larry Tisch, who's a very well-known 
and wealthy investor, commented to me — 

MR. UPSHAW: Objection. Hearsay, Your Honor. 

MR. ROSS: Objection, Your Honor. 

THE COURT: We're going to run into a little 
problem here if you start doing that. 

In general terms, without making reference to 
what somebody may have told you, is there a reason why 
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you did or did not take it into consideration? 

THE WITNESS: Yes, Your Honor. 

The transaction took place in 1994, and that 
overrode any other considerations that I had about the 
transaction, and felt that it was much more indicative 
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to look at two recent transactions that took place in 
the last 12 months; one was the Liggett transaction, 
where Philip Morris purchased Liggett's .2 percent 
market share, and the other was RJ Reynolds' 
transaction, where it — 

MR. ROSS: Your Honor, I'm going to move to 
strike this as nonresponsive. 

THE COURT: Overruled. 

MR. ROSENBLATT: You know — 

THE COURT: Overruled. He's trying to tell 
you why he did or why he didn't. You asked him. You 
opened the door. Now we're at it. 

MR. ROSS: May I come sidebar on this. Your 
Honor, just so we can be clear on this? 

(Proceedings were had at sidebar) 

A. As I was saying before, when valuing a 
thousand ounces of gold, I would look at the recent 
price of one ounce of gold. I wouldn't go back to 
1994, or 1990, or 1985, in order to value an ounce of 
gold, if I had a transaction in 1999 or a transaction 
in the year 2000. 

We're fortunate enough to have two 
transactions in the last 12 months, concerning the sale 
of major tobacco brands. The one that we've discussed 
at length is the Liggett transaction, where Philip 
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Morris paid $300 million for a .2 percent market share 
of the domestic market. And that was Philip Morris' 
determination. 

There was another transaction that took 
place, as well, in 1999, where RJ Reynolds sold its 
share — it's international market share, and that 
share was purchased by Japan Tobacco for $8 billion, 
and that share, reading from RJR Nabisco's annual 
report of 1998, says that Reynolds' international net 
sales were $3.1 billion, and it says that operating 
company contribution was 468 million. 

So you have a situation here where we know 
the value of a significant market share — not 
significant, but several percentage points, an 
international market share, where the sales were only 
$3 billion and the profits were only 400 million, and 
Japan Tobacco paid $8 billion for that small market 
share and those small market numbers. 

Those are very helpful numbers, not as 
helpful as if it had been domestic, but it's 
nonetheless, very helpful in valuing the price of 
market shares of these companies that are defendants in 
this case. 

BY MR. ROSS: 

Q. That's not any market share in the United 
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States, right? This is RJ Reynolds' international 
market share, not its domestic market share? Not in 
the United States. That's not for sales in the United 
States? 

A. It's international share. 


http://legacy.library.ucsf.©du/tid/vHiW4SaO0/|»Btf.industrydocuments.ucsf.edu/docs/hzxl0001 



7 


Generally, international sales are not nearly 
as profitable as domestic market share. Domestic 

8 market share is significantly more profitable than 

9 international market share. 

10 Q. Whether it's 14 or $15 billion, that you 

11 think PM would value Lorillard at, because of what it 

12 paid for the three Liggett brands, are you aware of the 

13 fact that Lorillard actually doesn't have anywhere near 

14 $14 billion worth of cash on its books? You're aware 

15 of that, aren't you? 

16 A. Sir, first of all, when you say PM, I'm 

17 assuming you mean Philip Morris? 

18 Q. I'm sorry. Philip Morris, yes. 

19 A. When all of the defendants signed the MSA, 

20 the multi-states' agreement, none of the defendants had 

21 $250 billion of cash, none of them had $15 billion of 

22 cash, but yet they settled and agreed to pay $250 

23 billion. In the previous year they had settled and 

24 agreed, but it wasn't approved by Congress, to pay $367 

25 billion, despite the fact that Lorillard did not have 
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1 $15 billion in cash in the bank. 

2 Similarly, right now, of course, Lorillard 

3 does not have $15 billion in the bank. That does not 

4 mean, by any stretch of the imagination, that Lorillard 

5 cannot take place in a punitive damage award that 

6 collectively comes to 250 or $300 billion. 

7 Q. You agree with me, Lorillard doesn't have 14 

8 or $15 billion worth of cash, yes? 

9 A. I think I made that clear. 

10 Q. And the $250 billion that you keep talking 

11 about, that's paid out by these companies over 25 

12 years, correct? 

13 A. To be more accurate, and I think that — I'm 

14 glad that you raised that point. This has been 

15 construed by the media and by the defendants as a 

16 25-year deal. That is not true. This deal, this 

17 Master Settlement Agreement, is in perpetuity. It's 

18 forever. 

19 The tobacco companies have agreed to pay 

20 forever approximately $10 billion a year, adjusted for 

21 inflation. Now, over 25 years, that would be $250 

22 billion, and that's where this $250 billion figure 

23 comes from. Over 50 years, that would be $500 billion; 

24 over a hundred years, that would be a trillion dollars. 

25 And not only over 25 years it's $250 billion, 
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1 but those amounts, that $10 billion a year, is going to 

2 be increased by inflation. So if inflation, for 

3 example, just for argument's sake, was 10 percent a 

4 year, if their payment this year is ten billion, their 

5 payment next year is 11 billion, and their payment the 

6 year after is 12.1 billion, and their payment the year 

7 after is 13-plus billion, and 14 billion. 

8 The payments are significantly more than $250 

9 billion over 25 years, if you take into account 

10 inflation. 

11 So what we really want to do is find out 

12 what's the present value of those payments. What would 

13 those payments be worth if they were discounted by 

14 inflation. If you took out — if you were trying to 

15 determine these payments that these companies are going 

16 to make for the next 25 years, as they go up for 
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inflation, well, that's a really handy thing, because 
if you're valuing and discounting them by inflation, 
you're just raising them and discounting them by the 
same inflation number. 

So it's actually the present value of the 
deal that they've agreed to settle for $250 billion. 
That's the present value today of those payments. 

Those payments are actually going to be more than 250 
billion over the next 25 years, because they're going 
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to go up by inflation each year. 

Q. Let's see if I can get to some understanding 
of what you just said. 

If I understood you correctly, what you're 
agreeing with me is that what this whole industry 
collectively agreed it could pay, under the MSA, was 
starting out at about $10 billion a year; is that 
right? 

A. More or less, the industry has agreed to pay 
forever $10 billion. And I might add, the industry — 
this was a settlement — it wasn't a verdict; it was an 
settlement. It was an agreement, and the industry got 
something in exchange for those payments. 

MR. ROSS: Your Honor, move to strike. 

THE COURT: Overruled. 

A. What the industry got, in agreeing to pay $10 
billion a year — the states were suing to get 
reimbursed for the costs that they had spent treating 
victims of smoking diseases, the Medicaid and Medicare 
costs that they had spent over the years, and the 
billions and billions of dollars, they were suing the 
tobacco industry in order to recover those costs, and 
they were suing for many, many more billions of 
dollars; and these two parties agreed to a settlement, 
where the tobacco companies said: Okay, we'll pay you 
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approximately $10 billion a year, adjusted for 
inflation, forever, and in return, you promise that you 
will never sue us again for anything concerning smoking 
and health. If we find out that smoking causes breast 
cancer, don't come back and sue us; don't come back and 
sue us for secondhand smoke. 

MR. ROSS: Your Honor — 

A. You can't sue us — 

MR. ROSS: I would again move to strike. 

This has nothing to do with the question. 

THE COURT: Well, it has something to do with 
the reasons for payment and the amounts. 

MR. ROSS: Which wasn't the question. The 
question simply was: Was the amount agreed to $10 
billion a year? That's all I asked. 

THE COURT: Taking into consideration the 
amount. You broached the subject. 

A. So there was an agreement, because both sides 
were getting something; both sides were giving 
something. That's usually what a settlement to a 
lawsuit is about. 

And what the tobacco industry was getting was 
no more lawsuits from the states again. And in order 
to get that, they were willing to give up $10 billion. 

It wasn't voluntary. They were also willing to make 
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some concessions that you've heard about for days, and 
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I'm not going to talk about them, but they weren't 
voluntary agreements. 

It was to settle a lawsuit. There is nothing 
voluntary about it. It's to settle a lawsuit. Just as 
if this lawsuit would get settled, it would be an 
agreement between the defendants — 

MR. ROSS: Your Honor — 

THE COURT: Don't get into that. 

A. In answer to your question, the Master 
Settlement Agreement is very important, to realize this 
is forever. The tobacco companies are going to be 
paying $10 billion forever, adjusted for inflation; so 
ten billion, and up and up and up and up. 

BY MR. ROSS: 

Q. Now, you also wanted to tell us about the 
settlement agreement in 1997 that didn't go through, 
correct, when Congress didn't approve it? 

A. Do you want me to tell you about it now? 

Q. No. You talked about it, didn't you? 

A. It was mentioned previously a couple of 
times, yes, sir. 

Q. And as a matter of fact, you wanted to use 
that settlement agreement as an example of how much the 
industry had agreed to pay for that settlement 
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agreement, and you think the difference is important? 

A. Well, again, sir, if you're bringing it up, 
it's important to realize that that was a first attempt 
to settle these cases with the attorneys general in the 
states for these Medicaid reimbursements. 

Again, the states were suing to get 
reimbursed for all of the Medicaid and Medicare 
expenses that the states had put out to take care of 
sick smokers who didn't have their own insurance. 

So the initial settlement — in the initial 
attempt in 1997, the tobacco companies agreed to pay 
$367 billion, but under that settlement, there would be 
a congressional approval of it, and Congress would pass 
a law saying that cases like this one would be illegal; 
that there would be no more litigation like this that 
would go on, and for that, the tobacco companies were 
willing to pay $367 billion. 

They didn't get that, because the public was 
outraged by that, and Congress — 

MR. ROSS: Your Honor — 

A. — Congress was not able to pass that. 

MR. ROSS: Move to strike that the public was 
outraged by that. 

THE COURT: If that's what history is. 

MR. ROSS: History is — 
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THE COURT: That's his opinion. 

BY MR. ROSS: 

Q. In that settlement, that would have settled 
punitive damage claims by any smoker anywhere in the 
United States, correct? 

A. I'm not 100 percent certain of the details, 
and I didn't review that 1997 agreement before coming 
today. 

At the time in 1997, I was very much involved 
in that issue, and I could have answered that question 
then, but sitting here today in 2000, I'm not 100 
percent sure, and I'd rather not answer that question. 
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13 If you want me to research it. I'll be happy to answer 

14 it. 

15 Q. That would have settled class actions 

16 anywhere in the United States; there wouldn't have been 

17 anymore class actions, correct? 

18 A. To the best of my knowledge, that would have 

19 prohibited them; not settled them, but prohibited them. 

20 Q. But because those settlements didn't go 

21 through, all of those other lawsuits and all those 

22 potential liabilities for these defendants, they're 

23 still out there, aren't they? 

24 A. Under the terms of the settlement that did go 

25 through in 1998, that was strictly a settlement between 
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1 the states and the tobacco companies, and in return for 

2 the approximate $10 billion a year, adjusted for 

3 inflation, that the tobacco companies are going to pay 

4 to the states, the states have agreed never to sue the 

5 tobacco companies again for any reason. 

6 That's — and then there are these 

7 concessions that you also had to throw in because the 

8 state demanded you stop targeting youth, and the other 

9 things you've talked about. 

10 Q. Let me try my question again. 

11 The other lawsuits that we were talking about 

12 in the 1997 agreement, class actions, punitive damage 

13 suits by smokers anywhere in the country, those 

14 lawsuits are still out there; those are all still 

15 facing the defendants in this case, aren't they, sir? 

16 A. Lawsuits that are not of the type that I just 

17 described are all still out there and all accessible to 

18 anyone to file legally. 

19 Q. And you agreed with me before that when we 

20 talk about the value of a company, we'd better be 

21 talking about what its potential liabilities are, 

22 right? 

23 A. Repeat the question, please. 

24 Q. Did you agree with me earlier that when we 

25 were talking about the value of a whole company, not 
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1 just brands, you've got to know something about what 

2 its liabilities are, don't we? 

3 A. When valuing a company, there isn't anything 

4 you wouldn't want to know about the company. You'd 

5 want to know everything. But if there was a similar 

6 transaction for a company of similar nature, with a 

7 similar product, similar structure, a similar company 

8 in a similar legal situation, the same legal situation, 

9 you might not have to value that litigation liability 

10 in order to value the company, because it may have 

11 already been done for you in the valuation of the 

12 similar company. 

13 But, in general, yes, I would agree with you, 

14 it would be helpful to know all of those instances of 

15 any kind of liabilities that the companies would have, 

16 but it's not always necessary. 

17 Q. And so you'd agree with me that anybody who 

18 wanted to talk about what the value of a tobacco 

19 company is had better know — better look into what the 

20 potential liabilities are in all of these other 

21 lawsuits that are out there? 

22 A. No, sir. As I've said, and I'll say it for 

23 the third time, and I don't have any problem doing 
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that, when Philip Morris purchased Liggett's three 
brands, of Liggett's .2 percent market share, and when 
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Philip Morris paid $300 million for that .2 percent — 

.2 of 1 percent of the U.S. domestic market, Philip 
Morris was valuing the market share of those three 
brands. 

Using that same formula, one could value the 
market share of each of the four members of the tobacco 
industry in the United States. There are four 
companies. They're all defendants. They have 98 
percent of the market in the United States. 

Predominantly everything. 

And you could take Philip Morris' valuation 
of those three Liggett brands and determine the value 
of each of those four companies' brands in the U.S. 
domestic market. That's what I was saying. 

I also added that that is, by far and away, 
the overwhelming majority of the value of those 
companies. And so in coming up with those values of 
those domestic market shares, you have almost entirely 
valued the company. 

There's this slim margin that you keep 
getting at, that there's something else besides these 
brands that might be worth something or — either 
positively or negatively, and you should adjust for 
that positive or negative valuation. And so take this 
valuation that Philip Morris has come up with and then 
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adjust it by minor amounts in order to come up with a 
more precise number. 

You can do that if you want. It's not 
necessary. The numbers are general as they are. They 
don't need to be specific to the dollar. 

Q. Mr. Cherner, you, at your deposition, 
couldn't cite to us a single authority in the field of 
business valuation who would endorse this methodology 
that you've talked about here today, could you? 

A. Sir, in my deposition, I couldn't cite to you 
anyone who would oppose this valuation and this 
methodology. So, I'm — you know, I don't know if that 
answers your question or not, but I — in my 
deposition, I neither cited to you anyone who would 
endorse this valuation or anyone who would oppose this, 
but I would tell you now, and I probably told you then, 
as well, I would believe that a large number of people 
would agree with me, when I tell you that the most 
significant factor in valuing any type of asset is to 
look at a similar transaction and see what the value of 
that similar transaction was. 

Q. Well, let me refer you to the question that 
was in your deposition. 

A. Yes, sir. 

Q. Page 158, Line 8. 


A. I'm sorry. I don't have a copy of the 
deposition. 

MR. ROSENBLATT: Do you want to — 

THE COURT: He's got one. 

A. Is this the entire deposition? 

Q. That's the entire deposition. 

THE COURT: It's four pages to a page. 
THE WITNESS: I see. 
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THE COURT: Modern way of doing it now. 

THE WITNESS: I see. 

BY MR. ROSS: 

Q. Do you recall. Page 158, Line 8, you were 
asked the following question: "Can you cite to any 

authority" — 

THE COURT: Wait a minute. What page are you 

on? 

THE WITNESS: 158. 

MR. ROSS: 158, Line 8. 

A. I see it. 

BY MR. ROSS: 

Q. "Can you cite to any authority in the field 
of business valuation who would endorse the 
methodologies that you described before the break for 
valuing businesses?" 

You said: "I can neither cite, nor cite 
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those who would disagree. I could neither cite those 
who would or those who would disagree with the 
valuations I gave." 

Right? 

A. Yes, sir. That's just what I said. 

THE COURT: That's not impeachment because 
it's the same testimony he had here as he had there. 
Therefore, it's not impeachment. Therefore — 

THE WITNESS: Will I need this for later? 

Shall I keep this? 

BY MR. ROSS: 

Q. No. 

You told Mr. Rosenblatt that you were not 
charging him; you were honored to do so; is that 
correct? 

A. That's correct. I told Mr. Rosenblatt that I 
did not want to be paid to be a witness here; that I 
felt I had an amount of expertise and knowledge that 
would be helpful to the Court and helpful to anyone in 
this case, and I wanted to provide it, and I did not 
want to be paid for it. 

Q. And you also told us, did you not, that, in 
fact, for the last 13 years, you haven't had to work or 
get an income for anything because you have all of the 
money you need to live on? 


1 A. No, sir, I didn't say that at all. I said 

2 that for the last 13 years, I haven't had an income. 

3 For the last 13 years, I have donated money to a number 

4 of different causes that I'm involved in and feel very 

5 strongly about and committed to on a deeply personal 

6 level. 

7 I miss not having an income. It was a choice 

8 that I made. I miss not having an income. But I had 

9 made enough money where I could live in the custom and 

10 the style that I had become accustomed to, and it was 

11 important to me to do more with my life than just make 

12 money. I wanted to make a difference. 

13 Q. I'm sure we'd all miss not having an income. 

14 MR. ROSS: I have no further questions. 

15 THE COURT: Anybody else? 

16 MR. LERMAN: Yes, sir. 

17 CROSS EXAMINATION 

18 BY MR. LERMAN: 

19 Q. Mr. Cherner, good afternoon. 
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A. Good afternoon. 

Q. We met at your deposition a few weeks ago. 

I'm Brad Lerman. I represent Philip Morris. 

A. Yes, sir. 

MR. LERMAN: Good afternoon, ladies and 

gentlemen. 
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THE JURY PANEL: Good afternoon. 

Q. Let me start just at this point — you know 
who the — the defendant in this case is a company 
called Philip Morris, Incorporated. That's one of the 
defendants; do you know that? 

A. Yes, I do, sir. 

Q. Okay. And just so we're clear, let me show 
you a chart that's just for identification marked as 
Defendants' Exhibit 40001. 

Do you recognize that to be a depiction of 
the corporate structure of a company called Philip 
Morris Companies, Inc.? 

A. I see the title of the chart that says Philip 
Morris Companies, Inc., Corporate Structure, so unless 
you've lied, then, yes, I would recognize it as a 
description of the corporate structure of Philip Morris 
Companies, Inc. 

Q. Well, Mr. Cherner, let's be clear. You're 
the expert in this courtroom. Is that an accurate 
depiction of the corporate structure of a company 
called Philip Morris Companies, Inc., yes or no? 

A. Mr. Lerman, I'm the expert in this case, and 
I've had five — five defendants give me approximately 
25,000 documents, in tiny print, of returns and other 
financial documents for the last couple of years. 
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If you're asking me whether I know, and if 
I've committed to memory, whether this is Philip 
Morris' corporate chart, I don't know if this is Philip 
Morris' corporate chart, but you, as the lawyer 
representing Philip Morris, I think that you would 
know, and if you've labeled this as Philip Morris' 
Corporate Structure, I'm going to believe you and say, 
yes, this is Philip Morris' corporate structure. 

Q. Okay. I appreciate your confidence in me. 

Now, let me ask you this. You say you've 
been looking at the documents and records of the 
tobacco companies for the last 13 years, and as you sit 
here today, as an expert on the finances of Philip 
Morris, Incorporated, your testimony to the jury is 
you're not sure if that is an accurate depiction of the 
corporate structure of Philip Morris Companies, Inc.? 

A. I'm saying to you, Mr. Lerman, that if you 
put that chart up and it says Philip Morris Corporate 
Structure, that I have confidence in you that that is 
Philip Morris' corporate structure, and I have no 
problem with that. If you would like me to look in 
Philip Morris' annual report and see if there is a 
corporate structure chart, I'd be happy to do that and 
confirm whether that is or that isn't the corporate 
structure. 
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Q. I'm asking — 

A. But if you're asking me from my memory if 
that is exactly it, or maybe Miller Brewing has a 
different name that encompasses all of Philip Morris' 
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alcoholic beverages, I don't know. 

For some reason, it strikes me that, you 
know, Philip Morris has several different beers that 
belong to the company. If you're asking me — the 
thing that stuck out to me when you put up that chart 
is, I said: Gee, I didn't know Philip Morris' — 

Philip Morris' alcoholic beverage subsidiaries were 
called Miller Brewing Company. I thought it was a 
larger name that encompassed all of the brands of 
alcohol that Philip Morris sells. But, sure, maybe 
it's possible it was called Miller Brewing Company. 

But I can't recall that's exactly everything. 
You have so many difficult names. You have Philip 
Morris, Inc.; you have Philip Morris Companies; you 
have Philip Morris USA; you have Philip Morris 
International. 

You guys have got so many companies. I don't 
know if you put a comma in a different place or put a 
word in a different order. I have no idea if you're 
trying to trick me with this chart and trying to get me 
to say that I know something that I don't know. 
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1 I can't tell you for 100 percent certainty 

2 that this is Philip Morris' corporate structure. But 

3 it would not surprise me if it were, and I'll take your 

4 word that it is. 

5 Q. The defendant in this case, Mr. Cherner, 

6 would you agree with me, the defendant in this case is 

7 right here, Philip Morris, Inc., sometimes referred to 

8 as Philip Morris USA; that's the domestic tobacco 

9 company, one of the operating units of Philip Morris; 

10 is that right? 

11 A. Yes. That subsidiary goes by three different 

12 names, usually. It goes by sometimes Philip Morris 


13 

USA, it 

goes sometimes by the name Philip Morris, 

Inc 

14 

and it 

goes sometimes by the name Philip Morris 


15 

Companies, Domestic Tobacco Subsidiary. 


16 

Q. 

Okay. Philip Morris, Inc., would you agree 

17 

with me 

, Philip Morris, Inc. is a holding company 

or 

18 

parent 

company; it has other companies that it owns; 

19 

that right? 


20 

A. 

Philip Morris Companies, Inc. is a holding 

21 

company 

. 


22 

Q. 

I'm sorry? 


23 

A. 

You said Philip Morris, Inc. It's very 

— 

24 

Q. 

I'm sorry. 


25 

A. 

— easy to get confused. Your names are 

so 

1 

similar 

. 


2 

Q. 

That's right. Philip Morris Companies, 

Inc 


3 is a holding company, a parent company, that has other 

4 operating entities under it; is that correct? 

5 A. Yes. To the best of my knowledge, Philip 

6 Morris Companies, Inc. is the holding company for 

7 several subsidiaries. 

8 Q. One of the subsidiaries is Kraft Foods; do 

9 you know that? 

10 A. To the best of my knowledge, yes. 

11 Q. Okay. And the defendant in this case, as 

12 I've said, is the domestic tobacco company, Philip 

13 Morris, Inc.; is that right? 

14 A. Yes, sir, to the best of my knowledge, it is. 

15 Q. Now, I asked you at your deposition — 
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16 

THE COURT: 

Let's not get into what 

you 

asked 

17 

on a deposition. 





18 

You ask a question here, you 

get an 

answer 

19 

here. If it's different than what you 

had on 



20 

deposition, then there 

is a procedure. 

But don't 

flip 

21 

it around — 





22 

MR. LERMAN: 

Okay. 




23 

THE COURT: 

— and roll it upside down. 


24 

MR. LERMAN: 

I 1 m sorry. Your 

Honor, 

and 

I 

25 

understand what you're 

saying. 
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1 BY MR. LERMAN: 

2 Q. Is it true, Mr. Cherner, that you have not 

3 done an analysis — let me ask you a different question 

4 before I get to this one. 

5 Is it true that you have not done any 

6 calculation for what Philip Morris' domestic tobacco 

7 business would be able to pay in a punitive damage 

8 award, separate and apart from the other companies that 

9 were on that chart that we just looked at? Is that a 

10 true statement? 

11 A. No, sir, that's not a true statement. At 

12 this point in time, I have done a calculation, as we 

13 have discussed previously, which was a calculation for 

14 the industry as a whole, and I would assert that since 

15 Philip Morris has a 50 percent share of that industry 

16 as a whole, that Philip Morris should be responsible 

17 for 50 percent of the punitive damage award. 

18 Q. Okay. Let me get you a copy of your 

19 deposition. 

20 MR. REID: I have a clean copy you can 

21 borrow. 

22 BY MR. LERMAN: 

23 Q. Let me ask you to turn to Page 141. Let me 

24 start at Line 10. 

25 MR. LERMAN: Mr. Rosenblatt. 
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1 Q. Are you with me, Mr. Cherner? 

2 A. Yes, sir. 

3 Q. Okay. Here is the question at Line 10 on 

4 Page 141: "Have you done any calculation for what 

5 Philip Morris' domestic tobacco business would be able 

6 to pay, separate and apart from the holding company or 

7 any of its sister companies? 

8 "Answer: No, I have not been asked to do 

9 that. I would be willing to take a stab at it, if I 

10 were asked to do it, but, as I understand what I was 

11 asked, that was not the question." 

12 And the question was what Philip Morris 

13 Companies, Inc. could afford to pay. 

14 Is that — was that your testimony at your 

15 deposition? 

16 A. Yes, sir. During my ten-hour deposition, 

17 this was my response. 

18 Q. Okay. 

19 MR. ROSENBLATT: I would ask. Your Honor, 

20 that the next question and answer be read in context. 

21 MR. LERMAN: Well, Your Honor — 

22 THE COURT: Wait a minute. It may be. 

23 Anything in para materia would be allowable. 

24 MR. ROSENBLATT: Line 21, Judge. 

25 THE COURT: What page? 
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MR. ROSENBLATT: Counsel stopped on Line 20. 

THE COURT: Wait a minute. What page? 

MR. ROSENBLATT: Page 141. 

THE COURT: You stopped where? 

MR. ROSENBLATT: At the end of Line 20. 

MR. LERMAN: I stopped at the end of Line 20. 

THE COURT: 20. 

MR. ROSENBLATT: I want him to read the next 
question and answer. 

THE COURT: All right. That goes into 
matters previously testified to. A little long answer, 
though. 

I think we'd better talk about this sidebar. 

MR. LERMAN: Thank you. Your Honor. 

(Proceedings were had at sidebar) 

THE WITNESS: Your Honor, can I read it? 

THE COURT: No. Just listen to the question. 

Go ahead. 

MR. LERMAN: Thank you. Your Honor. 

BY MR. LERMAN: 

Q. Now, Mr. Cherner, at the time you gave — at 
the time that you were deposed and gave your opinions 
regarding your analysis, your financial analysis, at 
the time of that deposition, you had not yet received 
any financial records from Philip Morris, Inc., the 
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defendant in this case, their balance sheet or their 
income statement; is that right? 

A. The only financial documents that I had 
received regarding Philip Morris, Inc. was in the 
consolidated statements and the notes in Philip Morris 
Companies, Inc.'s 1999 annual report. 

Q. Okay. All right. 

And let me ask you this, as long as we're — 
do you agree that you have not done an analysis of 
future income streams for any of the defendants in this 
case, and, therefore, you have not determined the 
present value of those future earnings streams? Do you 
agree with that? 

A. At the time of my deposition, I had not done 
that. And at the time of my deposition, I would agree 
with that, yes, if that's what you are asking. 

Q. And at the time of your deposition, you gave 
the opinions that you're testifying about today, 
correct? 

A. Yes, but I was told that we were having 
another deposition last night, which I waited nine 
hours for, and we never had. 

Q. Well, okay. 

Would you agree with me, not having another 
deposition was a good thing, Mr. Cherner? 
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A. If you allow me to testify about things I 
would have said in the deposition, then, yes, it would 
be a good thing. 

Q. Now, let me ask you this. Your entire 
calculation, where you talked about the Liggett brands, 
that entire calculation is based on the assumption or 
the conclusion that Philip Morris, when it bought those 
Liggett brands, was buying, and only buying, 0.2 
percent of the domestic tobacco market; is that right? 

A. When Philip Morris bought Liggett's brands, 
L&M, Lark and Chesterfield, it was buying 0.2 percent 
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12 of the U.S. domestic market. 

13 Q. Okay. And your assumption is that the price 

14 that they paid was a price for 0.2 percent of the 

15 domestic market, correct? That's the lynchpin of your 

16 analysis, correct? 

17 A. Yes. The $300 million that Philip Morris 

18 paid for Liggett's brand — for Liggett's brands was 

19 for 0.2 percent of the U.S. domestic market. 

20 Q. Okay. Now, if it turns out — if it turns 

21 out that your assumption or your presumption or your 

22 conclusion is wrong, it turns out that Philip Morris 

23 was buying more than just .2 percent of the domestic 

24 market, that would change your analysis, wouldn't it? 

25 A. Yes, and it would change Philip Morris' 
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1 annual report, because that's what Philip Morris' 

2 annual report says three times. 

3 Q. Okay. Well, let me ask you this. 

4 What do you know about the brands, L&M, 

5 Chesterfield and Lark? What do you know about those 

6 brands? 

7 A. I know that they were Liggett brands until 

8 last year, and Philip Morris had originally purchased 

9 an option to buy them, and then they exercised that 

10 option, and they bought the brands for what Philip 

11 Morris reports in its annual report to be, $300 

12 million, and that those brands in 1998 and 1999 had 

13 accounted for 0.2 percent of the U.S. market, according 

14 to Philip Morris. 

15 Q. Well, do you know that Philip Morris owns 

16 those brands — Philip Morris Companies owns those 

17 brands internationally? 

18 A. Yes. 

19 Q. Do you know that? 

20 A. As I reported earlier, many of these 

21 companies are intertwined, domestically and 

22 internationally. Philip Morris also owns Bensons & 

23 Hedges domestically, and Brown & Williamson — British 

24 American Tobacco owns it internationally. 

25 Q. But, Mr. Cherner, I didn't ask you 
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1 international. I asked you about these three brands. 

2 Do you know that Philip Morris Companies owns 

3 those three brands internationally? Do you know that? 

4 A. Yes, sir. To the best of my knowledge, 

5 that's true. 

6 Q. Okay. Nobody else owns those brands anywhere 

7 else in the world except Philip Morris, correct? 

8 A. I believe that's true. 

9 Q. Do you know that Lark — Lark is a charcoal 

10 filter brand, right? Is that right? 

11 A. As a matter of fact, I believe that's true, 

12 too. 

13 Q. Do you know that charcoal filter is extremely 

14 popular in Japan? Do you know that? 

15 A. I know that Lark is extremely popular in 

16 Japan. 

17 Q. Do you know it's the number-one brand in 

18 Japan? Did you know that? 

19 A. That is not a surprise to me, but I did not 

20 know it was the number-one brand. 

21 Q. Okay. Do you know that L&M is one of the 

22 most popular brands in Europe? Do you know that? 
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23 A. No, sir, I didn't know that L&M was one of 

24 the most popular brands in Europe. 

25 Q. Do you know that Chesterfield historically 
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1 was one of the most popular brands in the United 

2 States? 

3 A. Historically, many years ago, yes, it was a 

4 very popular brand. 

5 Q. Okay. Do you think Philip Morris knows how 

6 to build market share with brands that have the 

7 prestige of Lark, L&M and Chesterfield? Do you think 

8 they know how to do that? 

9 A. I think both Philip Morris and Liggett both 

10 know how to do that. 

11 Q. Liggett wasn't successful in doing that, were 

12 they? 

13 A. Liggett was successful in doing that. They 

14 did the best they could, and they were successful in 

15 doing that. It was a profitable business. In fact, 

16 they were able to get $300 million for it. 

17 Q. Liggett's share with those three brands in 

18 the United States was .2 of 1 percent; is that right? 

19 A. Yes. 

20 Q. Do you think Philip Morris has an expectation 

21 of achieving a larger share than just .2 percent with 

22 those brands? 

23 A. I think that when anyone buys an asset and 

24 assigns a value to it, they feel that the price they 

25 paid for that asset is a fair price for them, and one 
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1 at which they'll be able to do well with. 

2 Q. And one of the things that you think about 

3 when you buy an asset is not only what is it worth 

4 today, what is its market share today, but what can we, 

5 Philip Morris, do with these three brands tomorrow and 

6 in the future; is that right? 

7 A. Sure. 

8 Q. Okay. So when they pay $300 million for 

9 those brands, it's not just to keep those brands at .2 

10 percent of the market, is it? 

11 A. Well, let me tell you something, Mr. Lerman. 

12 The chairman of Liggett Group is a man named Bennett 

13 LeBow, who I think you've heard from, who is an awfully 

14 bright man. He's one of the most astute businessmen in 

15 the world. He owned those three brands. He's not 

16 stupid. 

17 He agreed that the value of those three 

18 brands was $300 million, and Philip Morris agreed that 

19 the value of these three brands was $300 million. They 

20 both knew that those three brands were .2 percent of 

21 the market, and Bennett LeBow did his best to make 

22 those brands as much of the market as he possibly 

23 could. 

24 I don't think that Philip Morris will do much 

25 better with those three brands than Mr. LeBow did with 
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1 those three brands. 

2 Q. Do you know what Mr. LeBow said in this case 

3 about the purchase of those brands by Philip Morris? 

4 A. No, sir, I'm not — 

5 Q. Have you reviewed his deposition? 

6 A. I was never given Mr. LeBow's deposition. I 

7 didn't even know I was entitled to it. 
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Q. So you don't know whether Mr. LeBow 
understood Philip Morris' motivations in buying that 
brand, to be their expectations that they could do 
better than .2 percent? You don't know that, do you? 

A. Whenever there is a transaction between a 
buyer and a seller, the buyer thinks he can do better 
with those brands than the seller thought he could do 
with those brands. That's why the seller was willing 
to accept that price, and that's why the buyer was 
willing to pay that price. 

Q. That's right. 

A. You're asking me, as a third-party observer 
whether or not Philip Morris is more talented than Ben 
LeBow is at extracting the greatest value from those 
three brands. 

My answer is that Bennett LeBow is not 
stupid. He is a very, very sharp man. Philip Morris 
is also not stupid. They've got the best resources 
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that money can buy; they've got the best lawyers; 
they've got the best PR people; they've got the best 
advertising people; they've got the best financial 
people; they've got the best money can buy, and I'm 
sure that Philip Morris believes that it could make 
more money with those three brands than Liggett was 
making with those three brands. That's the same in any 
transaction between a buyer and a seller. 

Q. And if Philip Morris believes that those 
three brands, in the future, can grow to 3 percent or 4 
percent of the market, they'd be willing to pay a 
little bit extra to get those brands today, so they 
could realize that growth in the future, wouldn't they? 

MR. ROSENBLATT: Objection. Speculative. 

THE COURT: It is speculation. Totally 
speculative. 

MR. LERMAN: Your Honor, it — 

THE COURT: All right. You want to talk 
about it, we'll talk about it, because there are a few 
things we can talk about. 

MR. LERMAN: Thank you. 

(Proceedings were had at sidebar) 

THE COURT: All right. We'll take a recess. 

(A brief recess was taken.) 

(Proceedings were had at sidebar) 
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(Discussion off the record.) 

(Discussion off the record.) 

(Discussion off the record.) 

THE COURT: Okay. Let's bring the jury out, 

please. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 

MR. LERMAN: May I proceed. Your Honor? 

Thank you. 

BY MR. LERMAN: 

Q. Now, Mr. Cherner, with respect to the Master 
Settlement Agreement, the obligations of the financial 
settlement agreement, the financial obligations, in 
fact, the companies aren't obligated to pay $10 million 
a year, are they? Isn't the agreement that the 
companies are obligated to pay a certain amount per 
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19 pack of cigarettes that they sell? Isn't that the 

20 agreement? 

21 A. Well, first of all, clearly, it's not ten 

22 million. 

23 Q. I'm sorry. Ten billion dollars? 

24 A. It would be ten billion, with a B. And that 

25 figure is subject to change every year for inflation, 
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1 as we discussed, and for several other factors; one of 

2 which is a decline in smoking would lower that figure. 

3 There are a couple of other adjustments that are 

4 esoteric, and I don't think they're worth going into. 

5 Q. In fact, volume has declined so much since 

6 the signing of the Master Settlement Agreement, that 

7 already the companies are paying less than what the 

8 projections were when the agreement was signed; isn't 

9 that right? 

10 A. I'm not familiar with the projections that 

11 you're talking about. 

12 First of all, let me just go back for a 

13 second, and if you recall, when I was explaining that a 

14 five-cent-per-cigarette increase — 

15 Q. No, Mr. Cherner. With all due respect, I 

16 think you've got to answer the question that I asked 

17 you. 

18 A. Would you repeat it again, please? 

19 Q. In fact, the companies are already paying 

20 less under the Master Settlement Agreement because of 

21 the decline in consumption than what the projections 

22 were at the time it was signed in November of 1998? 

23 A. Well, the projections that were signed in 

24 November of 1998 didn't take into account any 

25 fluctuations for anything, so, of course, volume has 

107 

1 gone down approximately 8 percent, according to Philip 

2 Morris' annual statement, and, accordingly, the 

3 payments would have gone down, and then gone up subject 

4 to inflation. So the payments are adjusted every year. 

5 So when you say that they've gone down 

6 according to projections, they're adjusted every year: 

7 up by inflation, down by any decline in smoking 

8 prevalence. 

9 And I think you're correct, that in the first 

10 payments of this year, those — the decline in smoking 

11 is greater than the increase in inflation, so the 

12 original ten billion has been reduced a little bit. 

13 Not much, but a little bit. 

14 Q. Now, getting back to the Liggett three 

15 brands, you said that that was the majority of 

16 Liggett's business; is that right? 

17 A. That was a significant — yes, the majority. 

18 That was a significant part of Liggett's business, yes. 

19 Q. All right. 

20 A. They have another brand called Eve and 

21 another brand called Pyramid. 

22 Q. Do you know that their market share today is 

23 about 1.2 or 1.3 percent? 

24 A. Well, Liggett makes brands for other parties 

25 that they don't sell under the Liggett name, and if 
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1 you're counting those, yes, it could be. 

2 Q. So, buying the three brands from Mr. LeBow's 

3 company was not the equivalent of buying Mr. LeBow's 
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company, was it? 

A. That's correct. 

Q. And, in fact, when you buy — if somebody 
were to buy Mr. LeBow's company, or buy any of these 
companies, they'd not only be acquiring the brands, 
they'd be acquiring all of the liabilities that go with 
it, correct? 

A. If someone were to buy a company, they would 
buy everything that goes with that company. 

Q. When you value a company, you not only 
acquire the brands that they sell; you acquire all of 
the liabilities, including litigation liability, 
correct? 

A. When you acquire a company, you acquire all 
assets and all liabilities, generally. 

Q. Okay. And each of these companies you know 
today faces significant — significant litigation 
across the country; is that right? 

A. This case alone is significant litigation. 

Q. And there's about 500 other cases that are 
pending against these defendants across the country; 
correct? 
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A. There are other cases pending against these 
companies; some of which have already been won. 

Q. Yes. And, for instance — well, you know 
that the federal government has brought a big case 
against these companies, correct? 

A. And the U.S. Justice Department has brought a 
case against these companies, correct. 

Q. And there are other class actions pending 
against these companies, correct? 

MR. ROSENBLATT: Objection, Your Honor. 

They're not certified class actions. 

THE COURT: Whether there are other cases is 
really not the issue at this point. 

BY MR. LERMAN: 

Q. The point is that when Philip Morris acquired 
the three Liggett brands. Chesterfield, Lark and L&M, 
the liability for all of the sales that occurred in the 
past with respect to those brands stayed with Liggett, 
didn't it? 

A. I believe that's correct. 

Q. If the liability for those brands came as 
part of the transaction, then the price would have been 
nowhere near 300 million, would it? 

A. That would be speculation. I would say, yes, 
the price would be near that, but it would be less, 
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because of the liability. 

To Philip Morris, the liability wouldn't be 
significant, because Philip Morris already faces 
significant liability. 

Q. Now, when you — now, the value of a company 
is what a willing buyer would pay to a willing seller; 
is that right? 

A. Yes, sir. 

Q. And you've said the value of Philip Morris is 
$75 billion; is that right? 

A. No, sir. 

Q. You haven't said that? 

A. No, sir. 

Q. That's not the value of Philip Morris? 
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15 A. No, sir. I said that the value of Philip 

16 Morris' domestic brands, of which Philip Morris has a 

17 50 percent share of the domestic market, is $75 

18 billion. The value of Philip Morris' brands — 

19 Q. Only the brands? 

20 A. — domestically is 50 — is $75 billion, 

21 because they have a 50 percent market share, using the 

22 formula that Philip Morris used to buy Liggett's 

23 brands. 

24 Q. Okay. So you valued only the brands at $75 

25 billion? 
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1 A. No. Philip Morris values only the brands at 

2 $75 billion. 

3 Q. Your testimony is that Philip Morris values 

4 itself at $75 billion? 

5 A. No. I'm saying that Philip Morris values its 

6 brands at $75 billion. Philip Morris values Liggett's 

7 three brands that it purchased at $300 million. And 

8 those three brands have a market share of .2 percent. 

9 Philip Morris has a market share of 50 percent 

10 approximately. So Philip Morris values its own brands 

11 at $75 billion. 

12 Q. Now, the brands are an asset of the business, 

13 correct? 

14 A. Philip Morris' brands are an asset to Philip 

15 Morris, yes. 

16 Q. Any brand would be an asset to a business, 

17 correct? 

18 A. Well, any brand has a valuation. I don't 

19 know if you — an asset in the common-language sense or 

20 an asset in the accounting sense? In the 

21 common-language sense, it may be an asset; it may be a 

22 liability. But in the accounting sense, it's an asset. 

23 Q. Now, Philip Morris doesn't have $75 billion 

24 in cash, do they, today? Philip Morris, the tobacco 

25 company, they don't have $75 billion in cash, do they? 
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1 A. Right. Just as I had said before, when 

2 Philip Morris entered into the MSA, the Master 

3 Settlement Agreement, and agreed to pay its share of 

4 the $250 billion agreement that it made, it didn't have 

5 $75 billion in the bank. 

6 It didn't have ten — it didn't have $10 

7 billion in the bank, and yet it agreed to pay its share 

8 of the 250; it agreed to pay its share of the $367 

9 billion settlement, and it didn't have $10 billion in 

10 the bank. It hasn't hurt Philip Morris' ability to 

11 make those payments. And, in fact, Philip Morris' 

12 profits are going up. 

13 And if you'd like a comment that I can read 

14 to you, if I'm allowed — 

15 Q. Well — 

16 A. — from Philip Morris' reports about it — 

17 Q. Why don't I ask the question, and let's do it 

18 that way. 

19 THE COURT: Wait for a question. 

20 A. Yes, sir. 

21 BY MR. LERMAN: 

22 Q. I know you're anxious to do that. 

23 In fact, in calculating — in your 

24 calculation of what Philip Morris could or could not 

25 pay — let me put it to you this way. 
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In valuing brands, the difference between 
valuing brands and valuing businesses is that 
businesses have assets, including brands, and they have 
liabilities, correct? 

A. Correct. 

Q. Okay. So when you value the brands, you're 
not valuing the business, are you? 

A. Right. And as I've said about five times, 
and I don't mind repeating it again, the brands are the 
majority of those businesses, so that when you value 
Philip Morris' brands of its domestic subsidiary, in 
your chart called Philip Morris USA or Philip Morris, 
Inc., the major portion of the valuation of Philip 
Morris, Inc. is its brands. 

Q. Okay. When you value the brands, you're not 
valuing the liabilities in the business, are you? 

A. When Philip Morris values the brands using 
its valuation of what the brands are worth, Philip 
Morris, in purchasing Liggett's brands, wasn't valuing 
Liggett's liabilities past; they were valuing Liggett's 
liabilities forward. 

Q. Right. Because they didn't get any of 
Liggett liabilities past? 

A. Only the liabilities forward. 

Q. That's right. People — 
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A. So for Philip Morris — 

Q. And just to be clear, that would be for 
people who start smoking those brands today and sue the 
companies down the road, correct? 

A. That's correct. So when Philip Morris values 
its own brands, it's valuing its brands at $75 billion, 
including the legal liability that it is facing from 
this day forward. 

Q. But the legal liability that it faces today, 
Philip Morris faces today, is for everybody who has 
smoked Marlboro, Benson & Hedges, Virginia Slims, or 
any other Philip Morris product, over the last 45, 50 
years, who has a claim and brings that claim, correct? 

A. That's correct. 

Q. And that's what it didn't get with respect to 
Chesterfield and L&M and Lark, when it acquired those 
brands, correct? 

A. Yes, sir. 

MR. LERMAN: I think that's all I've got. 

Your Honor. 

THE COURT: Okay. Who's next? 

MR. REID: I have a few. 

CROSS EXAMINATION 

BY MR. REID: 

Q. Mr. Cherner, my name is Ben Reid. I 
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represent Reynolds, and I just have very few questions 
to ask you about Reynolds, specifically. 

Using your calculation as to what Philip 
Morris valued the brands from Liggett, you arrived at a 
conclusion that Reynolds' value of its brands is $37.5 
billion; is that correct? 

A. As I said before, Philip Morris' valuation of 
Reynolds' brands would be $37.5 billion. That's how 
much Philip Morris would probably be willing to pay 
RJ Reynolds for its brands. 
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Q. So, it's Philip Morris' valuation; it's not 
yours and it's not Reynolds' valuation of its brands? 

A. It is Philip Morris' valuation, and it's my 
opinion that Philip Morris is in a good position to be 
able to make that valuation. 

Q. And there are a number of ways that people go 
about valuing businesses in this country, aren't there? 

A. Yes, there are. 

Q. And there are professors that teach courses 
about that? 

A. There are professors that teach courses about 
valuation. 

Q. And there are textbooks and other types of 
literature relating to the subject of valuing 
businesses? 
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A. There are textbooks about it. 

Q. And there are people, such as accountants or 
business appraisers, who do it on a daily basis, every 
day of their lives? 

A. No, sir. I don't know about that. There 
are — there are — most accountants do not value 
businesses on — 

Q. Okay. Let me — 

A. — on a daily basis every day of their lives. 

Q. That's fair. 

A. If you'll let me finish. 

Q. I'll divide it into two to make it simpler. 

You're right. 

A. If I could finish my answer. 

THE COURT: We're at loggerheads here. He 
misspoke. And let's rephrase the question. 

MR. REID: He misspoke. 

BY MR. REID: 

Q. There are accountants who work in the area of 
valuing businesses? 

A. There are accountants and others who work in 
the area of valuing businesses. 

Q. There are business appraisers who do, in 
fact, appraise businesses every day of their lives? 

A. I don't think there are business appraisers 
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who appraise multibillion dollar corporations, no. 

There are investment banks who value multibillion 
dollar corporations on a daily basis, and I think 
that's true, but I've never heard them been called 
business appraisers. 

Q. And you told Mr. Ross that you didn't — 
couldn't cite to any authority that supported your 
choice of a valuation method or that disagreed with it? 

A. I haven't discussed it with any authority, 
and I haven't discussed it with any professor. 

Q. And you've indicated that you can't cite any 
particular authority, written by a third person, one 
way or the other, about the method that you chose? 

A. Oh, I'm certain that there are many texts 
written that suggest looking at the valuations of 
similar assets in obtaining a valuation for an asset of 
similar nature. 

Q. You just didn't happen to have any of those 
at the tip of your fingertips when you were deposed, 
when you were asked that question? 

A. No, sir. I didn't see a need to bring them 
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to the deposition. 

Q. And then even though you were asked about 
them at the deposition, you didn't bring them today 
either? 
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A. No, sir. 

Q. Okay. Oh, by the way, you mentioned the sale 
of Japan — of Reynolds' international business to 
Japan for $8 billion? 

A. Yes, sir. 

Q. And you looked at the materials that were 
produced in this case, didn't you? 

A. Yes, sir. 

Q. Okay. And you know from that, for the ten 
years prior to that, Reynolds Tobacco Company had had a 
loss every year? Do you recall that? 

A. I think you will have an accountant 
testifying, and if you want to discuss with the 
accountant how corporations often report losses, even 
though the corporations are very profitable businesses, 

I think that might be of worth to the Court. 

But — 

Q. My question — 

MR. ROSENBLATT: Let — 

A. But the statements may very well be that 
Reynolds' international had reported, for tax purposes, 
a loss. It doesn't mean that Reynolds Corporation 
didn't have extreme value, because obviously it did. 
Japan Tobacco was willing to pay $8 billion. 

And Japan Tobacco is not dumb. They're not 
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going to spend $8 billion for a company who has ten 
years of losses. It wouldn't make sense. I don't 
think that anybody would expect another company to pay 
$8 billion if all the company had was ten years of 
losses. 

Q. Okay. Let me ask you again the question that 
I asked, as opposed to the one that you answered. 

A. Please. 

Q. You're aware that Reynolds Tobacco Company, 
the defendant in this case, had ten years of losses 
prior to that sale? 

A. No, sir. 

Q. You're not aware? 

A. I was aware that — no. As a matter of fact, 

I can cite for you that that's not true. 

Q. Okay. 

A. And here is the 1998 annual report for 
Reynolds, and in the 1998 annual report for Reynolds, 
it specifically says, and I'm quoting from Page 26: 

"Rjr Nabisco operating company contribution for 
Reynolds International was $468 million for the year." 

Now, if you're saying that the annual report 
is wrong — 

Q. No, sir. I'll ask it again, because you 
don't seem to hear it. I'm talking about the tobacco 
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company, not international. I'm talking about the 
tobacco company that's a party to this case. 

Are you aware that they had ten years of 
losses prior to that sale? Yes or no? Did you see 
that in any of the materials that you looked at? 

A. That the domestic Reynolds — 
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Q. 

Yes, sir? 



A. 

— Tobacco Company — 



Q. 

RJ Reynolds Tobacco Company, the 

party to 

this 

case. Did you see that or not? 



A. 

If you're including 1999, then I 

disagree. I 

have 

the 

domestic company's annual report. 

and if you'd 

like 

to 

see — 



Q. 

Prior to 1999? 



A. 

— how they talk about their profits being 


substantial and their cash flows being extraordinary 
and the value of their company being unbelievable, I'd 
be happy to read that to you. It only went back as far 
as '99. I didn't look — other than examine the 
documents, I didn't commit them to memory, what their 
profitability was. 

Q. But the answer is, prior to '99 you did look 
at the numbers, so you don't know whether or not — 

A. I looked at the documents, and I don't recall 
the numbers. 
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Q. Are you aware that the $8 billion, virtually 
all of that went to pay debt? 

A. Yes, sir. Most of that money went to pay 
debt that RJ Reynolds had. 

Q. Now, you're not a certified public 
accountant, are you? 

A. No, sir. I'm not a certified public 
accountant. 

Q. And you never sat for that exam? 

A. No, sir. I never sat for that exam. 

Q. By the way, RJ Reynolds Tobacco Company is 
not a publicly traded company, is it? 

A. No. It's held by RJ Reynolds Tobacco 
Holdings, which I don't think has any other assets; 
then RJ Reynolds Tobacco Company. And that's why a lot 
of people often confuse that, but, in fact, 
technically, I believe it is a subsidiary of the parent 
company. 

Q. We'll get to that in a minute. 

Are you familiar with the concept of 
generally accepted accounting principles. 

A. Yes, sir. It's referred to as GAAP. 

Q. GAAP. And those are used by businesses in 
the United States; is that right? 

A. Yes. 
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Q. And they're used by accountants? 

A. Yes, sir. 

Q. And when you file reports with the federal 
government, you're required to use those, aren't you? 

A. Yes, sir. 

Q. And when banks evaluate whether or not 
they're going to lend money to a company or not, you 
use those principles, those methodologies, don't you? 

A. Yes, sir, you do. 

Q. And when accountants come in and look — 
outside, I'm talking about totally independent, outside 
auditors, when they come in and evaluate a company and 
try to find out what its value is and so forth, its net 
worth and other things that the auditors do, they are 
required to use those principles, aren't they? 

A. Yes, sir, they are. 

Q. Now, you told the jury the sole basis of your 
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valuation, or your opinions of the value of Reynolds, 
the tobacco company, that's the defendant in this case. 
Are you familiar with a concept called "net worth"? 

A. I'm vaguely familiar with the concept called 
"net worth." 

Q. And that's every annual report, every set of 
financial documents would generally have a calculation 
in there, a demonstration of net worth, wouldn't it? 
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A. What are you referring to? 

Q. Balance sheet, net worth? 

A. What part of the balance sheet are you 
referring to? 

Q. Assets, liabilities, which result in net 
worth. 

A. A lot of statements don't call it net worth. 

Q. Okay. 

A. We call it shareholders' equity, usually. 

Q. Shareholder equity. 

A. We don't usually call it net worth. 

Q. In fact, Reynolds calls it shareholder equity 
in their financial statement? 

A. In Reynolds'? 

Q. Yes. Reynolds Holding Company calls it — 

A. Reynolds — RJ Reynolds Tobacco Holdings, 

Inc. calls it stockholders' equity. 

Q. Okay. That's what I said. 

A. Okay. If that's what you said, that's what 
you said. That's not what I heard. 

Q. Okay. And in the case of Reynolds, these 
are — this stockholder equity/net worth — well, let 
me ask you that. 

Some people do call it net worth; is that 
fair to say? 
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A. Most people call it stockholders' equity. 

Q. They're interchangeable? 

A. I think most people call it stockholders' 

equity. 

Q. It means that if you sell all your assets to 
pay off all your liabilities, whatever you have left 
would be stockholder equity, or sometimes called net 
worth? 

A. No, sir. 

Q. That's not the calculation? 

A. No, sir. If the assets were valued at the 
market prices and the liabilities were valued at the 
market prices, then, yes, it would be that. 

Q. Okay. That's fair. 

A. But very often, assets are not valued at 
market level. You may have a building, for example, 
that's valued on your books for a million dollars 
that's now worth a hundred million dollars, but still 
your books show it as a value of a million dollars. So 
if you're trying to say that assets minus liabilities 
equals stockholders' equity, very usually it doesn't. 
Most often it does not. 

Q. What is the shareholder equity, let's start 
with RJ Reynolds Tobacco Holdings, at of the end of 
1999? 
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A. RJ Reynolds Tobacco Holdings, at the end of 
1999, reported in its annual report that its 
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stockholders' equity was $7,064,000,000. 

Q. Okay. I have — a 10-K is something that 
corporations have to file with the United States 
Government, right? 

A. Yes, sir. 

Q. And you've looked at that for Reynolds, 
haven't you? 

A. Yes, sir. 

Q. And am I showing you a portion of that? 

A. Do you know what page it is, please? 

Q. 36, to the 10-K. 

A. Yes, sir. 

Q. All right. And if we look right at the 
bottom here, is that where you got that number you just 
gave to the jury? 

A. Yes, sir. It's not where I got it, but it's 

the same number and it's the same report, yes. 

Q. So that's what Reynolds calls total 
stockholders' equity, Reynolds Holdings? 

A. Yes, sir. 

Q. And what some people might call net worth? 

A. Yes, sir. 

Q. And that's using the generally accepted 
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accounting principles to arrive at that number, 
correct? 

A. Yes, sir. 

Q. Now, assuming the holding company is worth 
seven — just slightly more than 7 billion, can you 
tell the jury what the stockholder equity or the net 
worth of the tobacco company that's a party to this 
case is? 

A. Well, since RJ Reynolds' subsidiary, the 
tobacco company, is the only asset that I know of, of 
the holding company, they would be identical or very 
similar. 

Q. Okay. So your opinion in this case is that 

the net worth of the tobacco company, that's a party in 
this case, would be essentially the same as the 
$7 billion number that we just showed the jury for the 
holding company? 

A. No, sir. It's very misleading to tell the 
jury that that's their net worth. It implies that 
that's the value of the company. 

Q. I'll change it — 

A. And that's not the value of the company. 

That's its stockholders equity figure — 

Q. Okay. 

A. — which is not what I would call it, in a 
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misleading way, their net worth. 

Q. Okay. I didn't mean to mislead. I thought 
we were talking about the same thing. But just so it's 
clear, stockholder equity is $7 billion; slightly more 
for the holding company? 

A. Yes, sir. 

Q. And your testimony is that that same number, 
whatever you want to call it, stockholder equity, for 
the tobacco company that's in this case, would be about 
the same? 

A. Right. We'll call it what it is, and that's 
stockholder equity, and, yes, it would be about the 
same. 
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Q. And your valuation in this courtroom of $37.5 
billion is more than five times the value that Reynolds 
has reported its stockholder equity to the United 
States Government in the 10K; is that right? 

A. No. That's not correct. 

Q. It's not five times? Is 37 — 

A. Your statement is not correct, sir. Your 
numbers may be correct, but your statement is not 
correct. It's not my valuation. It was Philip Morris' 
valuation of Liggett's brands. 

In applying that same methodology that Philip 
Morris used to come up with the valuation for Liggett's 
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brands, if you apply that methodology to RJ Reynolds' 
brands, which accounted for approximately 25 percent of 
the market, then Philip Morris would probably be 
willing to pay RJ Reynolds 37 and a half billion 
dollars for its brands. 

That's what I said. 

Q. And that number is five times what Reynolds' 
stockholder equity is reported to the federal 
government, using the generally accepted accounting 
principles? 

A. Yes. And I believe also that what Philip 
Morris paid for the Liggett brands was in excess of 
their stockholders' equity, and what Japan Tobacco paid 
for your international group was in excess of the 
tobacco subsidiary's — of the shareholders' equity in 
that case, too. 

Q. You know what the shareholder equity number 
is, then, for Reynolds' former — Reynolds Holdings' 
former international business? 

A. I say that because I had looked and I believe 
that I saw it, but I'm not — I don't recall it now, 
but I believe that the $8 billion was greater than — I 
believe it was greater — I'm not 100 percent sure, but 
certainly, Philip Morris' purchase of Liggett was 
greater than Liggett's market cap and greater than 
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Liggett's — I think it's greater than Liggett's 
shareholder value, too, and $8 billion for your 
international division was a significant amount, as 
well. 


Q. Your testimony is that Liggett's market cap 
and shareholder equity is less than $300,000? 

A. No, sir. I never testified about $300,000. 
The figure was $300 million. 

Q. I'm sorry. $300 million. 

You're saying it's less than $300 million? 

A. I'm saying the Brooke Group, which is a 
listed company on the New York Stock Exchange, which is 
the parent company — I believe it's the parent company 
for Liggett — the Brooke Group's market cap is less 
than $300 million, yes, sir. 

Q. I'm talking about the Liggett Tobacco Company 
Group. 

A. I was talking about its parent. 

MR. REID: That's all I have. 

THE COURT: Anybody else? 

CROSS EXAMINATION 


BY MR. MARKS: 

Q. Good afternoon, Mr. Cherner. My name is 
Aaron Marks. I represent Liggett in this phase of the 
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trial. I don't think we've had an opportunity to meet. 
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In your testimony, you stated by looking at 
the $367 billion congressional agreement in 1997 and 
the $254 billion Master Settlement Agreement from 1998, 
you can derive some sort of ability to pay for the 
tobacco companies; is that correct? 

A. No. And I'm glad you brought that up. What 
I said was that by agreeing to that settlement, the 
tobacco companies acknowledged that they could pay $367 
billion, and they acknowledged, in the 1998 agreement, 
that they could pay 250 billion. 

And I'd like to go back and explain also — 
yes, it's related to this topic, if Your Honor will let 
me — that $20 billion a year in extra income by 
raising your prices is equivalent to a present value of 
anywhere between a 200 billion and a $400 billion 
settlement. 

So if we're trying to value what $20 billion 
a year would be worth, for example, in a punitive 
damages award, it would be worth a present value of an 
award of anywhere between 200 billion and $400 billion. 
That's what a punitive damage would be worth under that 
scenario. 

Q. Mr. Cherner, I just want to make something 
clear. 

You're aware, are you not, that my client, 
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Liggett, is not a party to, was not a signatory to the 
1997 $368 billion agreement? 

A. It is my knowledge that Liggett and its 
chairmen have separated, in both ideology, philosophy 
and day-to-day activities, with the other members of 
the tobacco industry, and made some very commendable — 

THE COURT: That wasn't the question. The 
question basically — please, repeat the question, and 
answer the question. 

BY MR. MARKS: 

Q. The question was simply whether Liggett was a 
party — are you aware that Liggett was not a party 
to — was not a signatory to the $367 billion 1997 
agreement? 

A. Yes, sir. I believe that's true. 

Q. That they were not? 

A. That they were not. 

Q. And accordingly, Liggett never indicated any 
sort of ability to pay through entry of this agreement? 

A. I believe that's correct, sir. 

Q. You also mentioned the $250 billion Master 
Settlement Agreement. Are you aware of what Liggett's 
payment obligations are under the MSA? 

A. Again, because the other companies control 98 
percent of the market, I'm much more focused on the 
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other companies. 

I read your annual reports, and I believe, if 
I recall from memory, that you guys have made some 
agreement where you pay out a certain amount of money 
or a certain percentage of your income every year, 
under some terms of a settlement that's different from 
the Master Settlement Agreement. That's what I recall 
from memory, and that's probably close, but maybe not 
exact. 


http://legacy.library.ucsf.©du/tid/vHiW4SaO0/|»Btf.industrydocuments.ucsf.edu/docs/hzxl0001 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Q. Are you aware that Liggett is a party to the 
Master Settlement Agreement today? 

A. I believe Liggett is a party to the Master 
Settlement Agreement, yes. 

Q. But you're not sure exactly what Liggett's 
payment obligations under the Master Settlement 
Agreement are? 

A. That's correct. 

Q. Any idea what Liggett has paid to date under 
the Master Settlement Agreement? 

A. Yes, sir. Liggett has either paid zero or a 

negligible amount. 

Q. And these agreements, to you, indicate some 
ability to pay on behalf of the companies? 

A. Yes, sir, they do. 

Q. Mr. Cherner, you mentioned in your testimony 
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today a few times that Philip Morris paid Liggett $300 
million for certain brands? 

A. Yes, sir. 

Q. Mr. Cherner, do you know what Liggett did 
with the proceeds it received from that sale? 

A. Yes. As a matter of fact, I read it in your 
10K or in your annual report. I don't remember off the 
top of my head. I have it here. If you want me to 
look it up, or if you want to tell it to me, and I'll 
tell you whether I remember it. 

Q. Do you recall whether it went to pay down 

debt? 

A. Yes. It went to pay down debt. It wasn't 
distributed to shareholders? I thought — it was 
either distributed to shareholders or to pay down debt. 
It was distributed; it wasn't kept inhouse. 

Q. When you say it was distributed to 
shareholders — 

A. Through dividends. 

Q. — that's not something you're certain of? 

A. I think I recall reading that you had 
distributed to shareholders via dividends, but it may 
have been to pay down debt. I don't remember. 

Q. Rather than to debt-holders? 

A. It could have been to debt-holders. 
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Q. But you're not sure either way? 

A. I'm not certain. I could tell you, but I'm 
not certain. 

Q. But that information is in the 10K? 

A. Yes, that's public domain. 

Q. Public information? 

A. And you can certainly read it as well as I 
can, yes. 

Q. Mr. Cherner, are you aware whether the 
transaction, Liggett's receipt of this hundred million 
dollars, whether there was any tax consequence to 
Liggett from that sale? 

A. No, sir, I'm not aware of the tax 
consequences from the sale. 

Q. You don't know whether Liggett had to pay 
some percentage of that $300 million to the federal 
government? 

A. That's correct, I do not know what the tax 
implication was of that sale. That's correct. 

MR. MARKS: I have no further questions. 
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THE COURT: Anybody else? 

MR. UPSHAW: Yes, Your Honor. 

I'll try to do this expeditiously. 
CROSS EXAMINATION 


BY MR. UPSHAW: 
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Q. Good afternoon, Mr. Cherner. My name is 
Anthony Upshaw, and I represent Brown & Williamson. 

I'm going to direct my questions to you with regard to 
Brown & Williamson specifically. All right? 

A. Yes, sir. 

Q. I'm going to try to make my questions fairly 
simple and straightforward because of the hour. If you 
stay with me, we'll go through this rather quickly. 

I want to refer you to your comments during 
your direct testimony. You said: All of the companies 
are doing well now after the MSA. 

That was your testimony on direct 
examination? Do you recall it? 

A. Earlier today you mean? 

Q. Earlier today, sir. This is the only time 
you've testified, right? 

A. A lot of times, your terminology, I'm not 
sure whether you're talking about my deposition or my 
testimony today, but I understand now you're talking 
about my testimony today. 

Q. Today, in your testimony, sir, in trial, you 
said that all of the companies are doing well after the 
MSA? 

A. I also said that possibly with the exception 
of one. Brown & Williamson. 
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Q. So you — I'm sorry. I missed that. You 
said with the exception of Brown & Williamson, the 
other companies are doing well? 

A. I said that perhaps with the exception of 
one. Brown & Williamson. 

Now — 

Q. So you — that was the end of my question. 

A. Uh-huh. 

Q. So you are aware, then, that Brown & 
Williamson, over the past 30 years, has had a decline 
in its market share of up to 30 percent? You are aware 
of that? 

A. No, sir. I'm aware that Brown & Williamson 
has had a decline recently in its market share, but I 
was not aware of the past 30-year decline that you're 
referring to. 

Q. Are you aware that the market share has 
dropped, since 1998, about 5 percent? 

A. I'm aware that, according to your statements, 
you say that Brown & Williamson's overall market share 
in 1999 was 13.37 percent, down one and a half percent 
from the previous year. 

Q. My question was very simple — 

A. So the answer to your question, is this what 
I'm aware of, and I'm not aware of what you just said. 

137 

Q. There we go. Okay. 

You're not aware that in the first quarter of 
this year, that has dropped, again, to 11.6 percent? 

A. Yes, sir. I had read that it had dropped in 

the first quarter of this year, but I was not aware 
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that it was 11.6 percent. 

Q. That's easy to portray, then, on a graph, as 
a downward trend, correct, for the last five years; 
that's not a big surprise to you, is it? 

A. Yes, sir. Brown & Williamson has lost share, 
while the others have gained, yes. 

Q. It's not a big surprise to you to also hear 
that Brown & Williamson's financial condition with 
regard to its industry operating income has shown a 
major decline; is that correct? 

A. Brown & Williamson has — well, in 1999, 

Brown & Williamson's net income was $215 million. 

Q. I didn't ask you that. Wait a minute. 

A. And that — 

Q. I want you to listen to my question. 

A. — and that was a decline. And, yes, I'm 
aware that Brown & Williamson's income has declined. 

Q. Industry operating income has declined, 
right? 

A. Yes, sir. I believe that is true. 
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Q. Are you aware that it has declined 46 
percent — 46 — almost half since 1996? 

A. Figures are often very misleading, and, yes, 
that could very well be true. 

Q. Now, when you show that kind of decline, 
that's not something you would say that the company is 
doing well for the future, is it? 

A. A company that makes $215 million a year, I 
wouldn't call poor. 

Q. I didn't say we were poor. 

A. But I would say — 

THE COURT: You're going to get into an 
argumentative mode. I don't want to do that. 

MR. UPSHAW: I don't want to do that either. 

THE COURT: Listen to the question. The 
question is, are you aware of. If you are aware, 
that's fine. If you're not aware, that's fine, too, 
but that's where the question is going. 

THE WITNESS: Yes, Your Honor. 

Q. I told you to be straightforward. That's all 
I'm being, is straightforward, so we can get out of 
here. All right? 

Now, let's look at brands, since you talked 
about brands here a little bit. 

You are aware that Kool is the top premium 
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brand for Brown & Williamson? 

A. Yes, sir. 

Q. And you are aware that that top premium brand 
has declined 22 percent in sales since 1999? 

A. No, sir, I wasn't aware of that. 

Q. Okay. Now, let's move to GPC. You know 
about GPC, don't you? 

A. Yes, sir. 

Q. They are a generic brand? 

A. Yes, sir. 

Q. You're also aware that this generic brand 
makes up the largest part of the Brown & Williamson 
portfolio, correct? 

A. In terms of volume of sales, not in terms of 
profitability. 

Q. In terms of volume of sales. Okay. 
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A. It depends in what terms you're talking 
about. 

Q. Okay. We'll stick with volume sales. 

A. Yes. That's true. 

Q. You're also aware that that portion of the 
portfolio has decreased significantly, correct? 

A. Yes, sir, I am. 

Q. And that decrease has been since the MSA? 

A. Yes, sir. That's true. 
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Q. Talking about the MSA — well, before I get 
off of GPC, are you aware, sir, that Brown & Williamson 
recently lowered their price of GPC by $5 a carton, to 
keep up with the rest of the industry? 

A. I was aware that they lowered their price, 
but, no, I wasn't aware it was $5 a carton. 

Q. Did you know they lowered it $5 a carton, 
just so they could try to maintain their market share, 
not let it keep dipping down? 

A. No, sir, I wasn't. 

Q. You made a point when you were talking about 
the MSA — and this point has been raised a couple of 
times, but I want to make sure it's clear — you made a 
point about the billions of dollars that need to be 
paid. They're going to be paid over 25 years, right? 

A. No, sir. I had said that they're going to be 
paid in perpetuity. They're going to be paid forever. 

Q. You're right. In perpetuity. I just want to 
make it clear that you're not saying here, in this 
case, that any judgment is going to be paid in 
perpetuity; that the judgment will be paid when this 
whole thing is final? 

A. The judgment will be made however the Judge 
and the Court and the parties involved agree under the 
terms of the law — 
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Q. I just want to make sure, you weren't trying 
to say that to this jury, that it's going to be like 
the MSA? 

A. It may or may not be. I have no idea. 

Q. You talked about your review of reports from 
financial analysts, that that's part of what you do 
now; you keep up with the tobacco industry? 

A. Yes, sir. 

Q. You read reports from people like Morgan 
Stanley, one of the financial analysts you read, I'm 
sure? 

A. I read more from Solomon Smith Barney than I 
do from Morgan Stanley, and more from First Boston 
Credit Suisse. 

Q. You know First Boston Credit Suisse, Morgan 
Stanley, those are all analysts that do tobacco — 

A. They are all prestigious investment banks. 

Q. And you said you read those on a periodic 
basis to keep informed of the financial conditions of 
certain companies, of the tobacco industry in 
particular? 

A. Correct. 

Q. And you then are aware that in 1999, Morgan 
Stanley rated Brown & Williamson at a negative $1 
billion? 
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A. No, sir, I wasn't aware of that. 
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Q. You didn't read that. 

How about you said First Boston Credit 

Suisse? 

A. Yes. 

Q. November 1999, they rated Brown & Williamson 
at a negative or more than a negative $1 billion; you 
read that one, didn't you? 

A. Well, you're saying "they." Was there a 
person in particular? You're talking about Barney 
Herzog? 

Q. I don't know a person off the top of my head. 

A. They don't rate it. There is an individual 
who actually does the rating. So I don't know whether 
I saw the document or not. 

Q. Let me ask it this way, very simply. Did you 
read a report in November 1999, from First Boston 
Credit Suisse, that said Brown & Williamson was rated 
in that month at a negative or more than a negative 
billion dollars? 

A. When you say "was rated," I've never heard 

that term before. What do you mean "was rated"? 

Q. The implied value of Brown & Williamson was 
more than a negative million dollars; does that make 
sense? 

143 

A. Negative million or negative billion? 

Q. Negative billion, B. 

A. No, sir. I did not read a report that said 
that — what are you calling it, the rated or — what 
did you call it? I forgot. 

Q. The implied value of Brown & Williamson. 

A. The implied value of Brown & Williamson, no, 

I did not. 

Q. On the First Boston Credit Suisse valuation 
model — they do that, right? 

A. First Boston Credit Suisse has a valuation 
model. 

Q. Okay. On their valuation model, they rated 
Brown & Williamson at a negative billion, or more than 
a negative billion dollars, under their implied value? 

A. No, sir, I wasn't aware of that. 

Q. You didn't read that report. Okay. 

So that didn't then impute into your 
calculations that you've given to this jury, with 
regard to the companies, or Brown & Williamson? You 
didn't take that into consideration? 

A. I did not feel it was necessary to take that 
into consideration. 

Q. I'm sure you've heard of the Brooking Papers? 

A. The Brooking Papers? 
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Q. Yes, sir. 

A. What are you referring to? 

Q. You've heard of the Brooking Papers? 

A. No. What are you referring to? 

Q. The papers, the Brooking Papers on economic 
activity, microeconomics. It's a peer-reviewed 
journal. 

A. You mean a publication? 

Q. Yes, sir. 

A. Yes, sir. 

Q. That was foreign to you when I said Brooking 
Papers? 
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A. Yes, sir. 

MR. ROSENBLATT: Objection, Your Honor. 

Beyond the scope. 

MR. UPSHAW: I'll tie it in. Your Honor, and 
I'll show you here. 

THE COURT: Well, it is beyond the scope. 
Nobody ever mentioned that before. I don't know what 
you're talking about. 

MR. UPSHAW: It's a peer-reviewed article. I 
want to know if he's familiar with the peer-reviewed 
article. It has to deal with his methodology. 

THE COURT: All right. 

BY MR. UPSHAW: 
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Q. There was an article that appeared in that 
peer-reviewed journal — and you know what 
peer-reviewed journals are, don't you? 

A. Yes. 


MR. ROSENBLATT: He says he never heard of 
the Brooking whatever. 

THE COURT: Well, I'm not so sure he said he 
never heard about it. He said he did hear of it. 

MR. UPSHAW: He said he remembered that. 

BY MR. UPSHAW: 


Q. You're not saying you never heard of it; you 
remember what it is now? 

A. I'm sorry? 

Q. You know what I'm talking about, the Brooking 
Journal? 


A. I said I've heard of it, yes. 

Q. Okay. I want to make that clear. 

Now, there was an article that appeared in 
this journal with regard to the methodology that you 
used, which was the Liggett — the sale of the Liggett 
brands to Philip Morris. Did you read that? 

A. No, sir. I'm not aware of the article. 

Q. So you're not aware that that article said — 
MR. ROSENBLATT: Objection to him quoting 
from an article. 
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THE COURT: If he's not aware of it, so be 

it. 

BY MR. UPSHAW: 

Q. People can vary with regard to that 
particular sales transaction, can't they, with regard 
to the value — 

A. What do you mean "people"? 

Q. — that Philip Morris paid? 

A. What do you mean "people"? 

Q. Well, if someone said the value was really 
$75 billion or a million dollars, rather than the 300 
million that you say was the appropriate value, or you 
say that Philip Morris says is the appropriate value, 
that would differ from your opinion? 

A. Well, in this case, I'm saying that Philip 
Morris paid — I didn't say anything — they paid $300 
million to Liggett for the three brands that we've 
talked about all day. 

Q. And if someone else says somewhere else that 
that was not the value of those brands, that the actual 
value was 75 million, that would be different than what 
you've given this jury today, right? 

A. Anyone can say anything they want about the 
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value of Liggett's brands. Nothing changes the fact 
that Philip Morris paid — they actually paid $300 
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million for those brands. Anyone can say anything 
else. 

Q. Okay. But if they say it in a peer-reviewed 
journal, that would be something — 

MR. ROSENBLATT: Objection, Your Honor. 

THE COURT: Yes. We're getting into an 

area — 

MR. UPSHAW: Let me have a second. Your 

Honor. 

THE COURT: He doesn't recognize it. 

MR. UPSHAW: All right. I just have to 
correct something really quick. 

My first question, I said 30 percent in 30 
years, I think, and I meant 30 percent in three years. 
Okay. Just so our record is clear. 

Is that all right? 

MR. SMITH: Yes. 

MR. UPSHAW: Okay. I didn't want to say 
anything different. 

Thank you, sir. 

THE COURT: Thank you. 

Next. We're on redirect. 

REDIRECT EXAMINATION 
BY MR. ROSENBLATT: 

Q. So, I just want to be clear now, because when 
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Mr. Ross got up, he started asking you about a purchase 
that had taken place in 1994. The two purchases that 
you have mentioned, which have occurred in the tobacco 
industry, within the last couple of years, is the 
Philip Morris purchase of the three Liggett brands and 
the purchase by Japan Tobacco Company of Reynolds 
Tobacco? 

A. Within the last 12 months. 

Q. Within the last 12 months. Okay. 

Now, Mr. Ross asked you questions about, do 
you take into consideration liabilities that are out 
there, and he started talking about class actions. You 
know from your — from your research and work in 
connection with your organization, Smoke-Free 
Educational Services, that this is the only class 
action in the history of tobacco litigation which has 
ever gone to trial; correct? 

A. Yes, sir, that is correct. 

Q. And certainly the only class action in the 
history of tobacco litigation where there has ever 
actually been a verdict? 

A. Yes, sir, that's absolutely correct. 

Q. And a class action from the standpoint of 
liabilities that are out there is totally different 
from an individual case, in terms of the potential that 
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the tobacco companies have to face? 

MR. UPSHAW: Objection, Your Honor. 

BY MR. ROSENBLATT: 

Q. Is that correct? 

MR. UPSHAW: Objection, leading. All the 

way. 

THE COURT: It is leading. 

Sustained. 
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BY MR. ROSENBLATT: 

Q. From the standpoint of liabilities that are 
out there, and from the standpoint of cases that the 
tobacco analysts and the stock market and stock experts 
and investors pay attention to, what is the 
significance of a class action, whose membership is in 
the hundreds of thousands, as opposed to an individual 
lawsuit? 

MR. UPSHAW: Objection. Foundation. 

THE COURT: Well, I'm going — 

MR. UPSHAW: With regards to litigation. 

THE COURT: I have a problem with this area 
that we have to discuss. Okay. 

MR. ROSENBLATT: I'll drop it. Judge. No. 

I'll drop it. 

BY MR. ROSENBLATT: 

Q. Before Mr. Ross sat down, he asked you some 
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questions about income; you don't get any income from 
Smoke-Free Educational Services. You were fortunate 
enough, when you worked on Wall Street, to be very 
successful at a very young age with Kidder Peabody; 
correct? 


A. Yes, sir. That's correct. 

Q. And since you left Kidder Peabody, have you 
become a jet-setter, spending all your time on golf 
courses and traveling around, or have you devoted 
yourself full time to Smoke-Free Educational Services? 

MR. ROSS: Objection. 

THE COURT: Well, I don't know what the 
relevancy of it is at this point. 

MR. ROSENBLATT: It was brought up on cross. 

Judge. 

THE COURT: About doing what, being a 
jet-setter? 

MR. ROSENBLATT: No. The opposite of 
being — you know, that he didn't need money. 

THE COURT: So he didn't need money. I think 
the jury understands where we're at. He explained that 
he's — 


MR. ROSENBLATT: Fine. 

THE COURT: — comfortable, 

you need. 


and that's all 
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MR. ROSENBLATT: Fine. 
BY MR. ROSENBLATT: 


Q. And as a result of being comfortable, you 
felt you were in a position to make a difference, and 
that's what you've devoted the last 13 years of your 
life to, trying to make a difference? 

A. Yes, sir. Absolutely. The entire — the 
entire time. 

Q. Now, since your deposition was taken, you 
have had occasion to look at additional financial 
information that was supplied to you by the tobacco 
companies, through us, and has that in any way changed 
your opinions? 

A. Yes, to the first part, I've had a chance; 
and, no, it has not changed my opinion in any way 
whatsoever. 


Q. Now, you were asked some questions that, 
Philip Morris Companies, the holding company, owned 
Chesterfield, Lark and L&M internationally? 
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A. That is correct. 

Q. And the purchase you've been talking about, 

you know, to the jury, only — that was a purchase not 
by Philip Morris Companies, but by Philip Morris, Inc. 
of the domestic brands — 

A. Yes, sir. 
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Q. — which had been owned by Liggett? 

A. Yes, sir. 

Q. Do you know for how long a period of time 
Philip Morris Companies owned those three brands 
internationally? 

A. No, sir. To the best of my knowledge, I've 
never known there was another owner. 

Q. Okay. You know, you were asked questions by 
Mr. Reid about his company: Hasn't Reynolds shown ten 
— before 1999, ten straight years of losses; and, yet, 
you're saying the company is making lot of money. How 
does that happen in the Wall Street accounting world, 
where a company on their balance sheet shows their — 
they're doing — they're doing badly, and on the other 
hand, the reality is, they're making a lot of money? 

A. Well, actually — 

MR. REID: Objection, Your Honor. 

A. If I could just read a very brief — 

THE COURT: Overruled. 

A. If I could just read a brief statement from 
RJ Reynolds' most recent quarter in the year 2000: 

"Net income per diluted share up 10 percent, net income 
up 5 percent, operating contribution up 4 percent, cash 
net income up 7 percent, net sales up 14 percent, cash 
on hand, $1.8 billion." 
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The company is doing extremely well now. 

Q. Mr. Upshaw was asking you some questions 
about, you know, people having differences of opinion 
about certain values. 

The purchase by Philip Morris of the Liggett 
brands for 300 million dollars is not somebody's 
opinion; is that a fact? 

A. That's correct. 

Q. Whatever the balance sheets of Brown & 
Williamson may show, as to whether they've lost with 
Kools or whether they're not doing as good as they've 
done in previous years, is it fair to say that a 
tobacco company in this country that has 11 percent of 
the market is taking in millions upon millions of 
dollars every day of the year? 

A. Yes, sir. 

MR. ROSENBLATT: Thank you, sir. 

THE COURT: All right. You may be excused 
for the time being. 

We'll excuse the jury until tomorrow morning, 
10:00 o'clock. 10:00 o'clock tomorrow morning. 

And, again, do not read anything or listen to 
anything on broadcasts or other means of communication. 

All right. The jury is excused. 

(The jury was excused from the courtroom.) 
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THE COURT: Concerning the other matters 
concerning the other documents, I'm not sure if you 
want to go into it or not go into it with the witness. 
That's between you and he. 
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MR. ROSENBLATT: Right. And then I'll let 

them know. 

THE COURT: You can discuss this with counsel 
now at this point, okay, regarding whether or not 
there's any additional testimony that may be elicited 


10 

from you. 





11 


So you can 

talk to counsel about that 

. 

12 


THE WITNESS 

: Thank you. 

Your Honor. 


13 


THE COURT: 

All right. 

We'll be in recess 

14 

tomorrow 

until 10:00 

o'clock. We 

have another 

motion 

15 

to hear at 9:30. 




16 


MR. UPSHAW: 

Judge, 9:30 

for us? 


17 


THE COURT: 

9:30 for us. 



18 


MR. ROSENBLATT: And Friday is off? 


19 


THE COURT: 

I don't know 

yet. I was 

going 

20 

ask her. 

but she's gone. I assume 

— I assume 

we' re 

21 

not going 

to be working Friday. 



22 


MR. ROSENBLATT: I mean. 

I'm going to 

have 

23 

basically 

— 




24 


THE COURT: 

Somebody local? 


25 


MR. ROSENBLATT: No, not 

— but, you 

know. 


I'd be okay either way. 

THE COURT: Yes. I meant to ask her. 

MR. UPSHAW: We haven't been identified. 

MR. ROSENBLATT: Yes. It's Cummings and 
Father Crosby. I certainly think that Dr. Cummings 
would spill over on to Friday. If he has to come back 
on Monday, he will. 

THE COURT: We'll be in recess until tomorrow 

at 9:30. 

(Court was adjourned for the evening at 5:34 

p.m. ) 
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